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LETTER OF TRANSMITTAL.

Topexka, Kan., December 1, 1932.
T His Excellency, Harry H. Woodring, Governor of Kansas:
In accordance with the provisions of chapter 187 of the Laws of Kansas,
1927, we herewith transmit to you the sixth annual report of the Judicial

Council, in four parts. W. W. Harvey, Chairman,
J. C. RuppeNTHAL, Secretary,
Epwarp L. FISCHER, i
Roscoe H. WiLsoN,
Joun W. Davis,
GEORGE AUSTIN BRrOWN,
CuarLes L. Hunr,
Roserr C. FouLsToN,
CHESTER STEVENS,
Members of the Judictal Council.
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FOREWORD.

This is part four of our sixth annual report, and together with parts one,
two and three, issued respectively in April, July and October, constitutes our
report for this year. In this issue we print a group picture of the members
of the Judicial Council. These men have been members of the Council since
it was organized in June, 1927, except Judge Wilson and Mr. Brown who have
served about two years. Neither Senator Davis nor Mr. Brown will be on the
Council after the legislature meets. Their places will be taken by the new
chairmen of the judiciary committees of the legislature. The members of the
Council serve without pay, being reimbursed only for actual expenses of at-
tending meetings of the Council. An appropriation is made to cover such
expenses and to pay clerical help, postage and the like. Meetings of the Coun-
cil are held on the call of the chairman. Recently meetings were held about
every two months and for two days at a time. We find much more can be
accomplished in a meeting of two days than in several meetings of one day
each, and we effect a substantial economy in the expense of members at-
tending meetings.

We had the clerk of the supreme court make a detailed report to us of the
work of that court for the year ending June 30, 1932. This was published in
our October BurLerin. This is the fifth consecutive year we have obtained
similar reports. Later herein are some general statistics taken from these re-
ports, with some suggestions relating to the procedure therein.

For five consecutive years we collected detailed information from clerks of
the district courts relating to the cases disposed of and pending in those courts.
We did not collect such information this year for two reasons: First, we
thought from the data collected we could make important recommendations to
the legislature—perhaps as many as it would adopt; and, second, in view of
the above, and considering the financial depression and the need for economy
in governmental expenditures, we doubted the expediency of doing so. Last
year, following the provisions of chapter 189, Laws 1931, our chairman issued
certificates to clerks of the district courts by which they were paid by their
respective counties sums aggregating $3,712.10. The statute contemplated the
counties would be reimbursed by fees taxed to litigants as costs, but the fee
authorized to be taxed was inadequate for full reimbursement. In view of all
the circumstances we did not feel justified in creating an expense of approxi-
mately $3,700, irrespective of who had to pay it. Later herein we give some
statistics gathered from reports received in the five-year period, and have
framed some proposed bills prompted by the study of reports received.

In view of the approaching session of the legislature this BuLrerin is de-
voted primarily to proposed measures designed to improve the judicial system
of our state and the more prompt and efficient conduct of business in our
courts. It is not necessary to itemize these measures, or enlarge upon them
here, as they will appear with appropriate explanatory discussions later herein.

(109)
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Rules of Procedure.

There is a growing sentiment among lawyers and judges throughout the
state that matters relating purely to proceedings in the courts of the state
should be governed by rules of court rather than by statutes enacted by the
legislature. :

We have discussed this question from some angle in each of our former re-
ports and it has been pointed out that the clear authority of the supreme court
to promulgate rules of procedure in trial courts is limited. Attorneys and
judges who have given thought to the matter almost uniformly agree that this
authority should be extended. Naturally the courts should not by rule make
the substantive law which the people, through the legislature, should be free
to establish, but rules of practice and those which relate purely to procedure
can be formulated best by the courts and can be much more readily changed
when the need therefor becomes apparent.

In addition to modifying some of its own rules at the informal suggestion
of the Judicial Council, the supreme court, on the recommendation of the
Judicial Council, has promulgated a few rules relating to procedure in district
courts. Generally speaking these rules have become in general use and have
proved decidedly beneficial. We feel safe in saying that the promulgation
of these rules and the compliance with them has done more to improve the
efficiency of the work of our district courts, and the promptness of the dis-
patch of business therein, than has resulted from all the changes made by the
legislature in our code of procedure in more than twenty years. We hear of
occasional instances when trial judges or attorneys have failed to comply with
some one or more of the rules, and in every instance called to our attention
the failure to comply with the rules has resulted detrimentally to one or more
of the litigants. Since the rules were first promulgated some of them have
been modified so as to improve their usefulness. The facility with which that
can be and has been done meets the hearty approval of all those who have
given it attention. For many months we have had no suggestions of modifica-
tions of any of the rules promulgated. Some rules have been added since our
last annual report. For the convenience of the bar and the judges we set out
the rules herewith, with the numbers assigned to them by the supreme court.

“No. 26. In judicial districts, or divisions, the judge shall designate at
least one day in each calendar month, except July and August, in each county,
and division, and place where court is held, for the purpose of hearing mo-
tions, demurrers and other law questions, and for the transaction of any other
court business wherein a jury is not required. Such designation shall be made
at the beginning of each calendar year. A copy of the order making such

designation shall be filed with the clerk of the supreme court, and the clerk
of each district court in the district.

“No. 27. Counsel filing a motion or demurrer or pleading subsequent to
the petition shall, on the day the same is filed, deliver or mail a copy thereof
to counsel of record for all adverse parties.

“No. 28. All motions and demurrers shall stand for hearing at the first
motion day following the fifth day after the filing of the same and service of
copy, as provided by rule 27.

“No. 29. All motions, demurrers, matters and causes submitted to the
court shall be decided expeditiously, and in no event later than the next mo-
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tion day, after they are submitted, unless the court for good cause shall order
a postponement of the decision and shall enter the reasons therefor on the
journel of the court.

“No. 30. When any matter or cause is submitted to the court and taken
under advisement, the court, at the time of deciding the same, shall notify
counsel of record in such time and manner as will enable counsel to take the
necessary steps under the statute to protect their rights for review or other-
wise.

“No. 31. In all causes or matters in which adverse counsel has appeared of
record, no default judgment shall be rendered except upon motion and the
eiving of at least a three days’ notice to such adverse counsel of the hearing
thereof: Provided, This rule shall not apply to the first day of a regular term
of court fixed by the statute.

“No. 32. When any motion or demurrer is ruled upon, or any cause de-
cided, counsel for the prevailing party shall, within ten days, prepare a journal
entry of the ruling or decision and present it to counsel for all adverse parties,
who shall approve it or note their objections to it and return it the same or
within five days. If approved by counsel it shall be forthwith presented to
the judge of the court for his approval. If counsel cannot agree on the
journal entry it shall be notice to be taken up by the court not later than the
next motion day, and its form and contents determined.

“No. 33. When approved the journal entry shall be signed by the judge,
filed with the clerk, and recorded at length on the journal.

“No. 34. In all actions in which a party shall enter his appearance solely
by personally signing an instrument designed for that purpose, the court in
which the action is pending shall not regard the appearance as valid unless
the signature of the party to the instrument is acknowledged before an officer
authorized by law to take acknowledgments.

“No. 35. In all cases tried before the court without a jury, where either
party shall urge the application of a presumption of law, the trial judge, upon
timely written request of the party setting forth the presumption of law which
the party contends applies, shall file with the clerk, either separately or as
part of his findings of fact and conclusions of law, a written statement as to
whether, in deciding the case, he did or did not give effect to the presumption
of law contended for.

“No. 36. In trials before the court, without a jury, where evidence is ad-
mitted over proper objections, and not stricken out on timely motion there-
. for, it shall be presumed that such evidence was considered by the court and
entered into its final decision in the case.”
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Supreme Court: Five-year Summary.

In the five years the clerk of the supreme court has furnished us detailed
information of the work of that court, it has disposed of 3,108 cases, of which
954 were dismissed before final submission, and 2,154 were submitted on the
merits and written opinions filed. By years and classes of cases they are as
follows: ;

FIVE-YEAR SUMMARY, KANSAS SUPREME COURT.

Year ending June 30— CAsEs. Disposed of. | Dismissed. | Submitted.

3 (PTS 5 B S8 At ot 400 Appealed, civil. ... 529 143 386
Appealed, criminal. 101 44 57

Original X 43 13 33

I o S A G o i £ O 25 oot 673 200 473

10208 S et e Appealed, eivil. ...l 475 128 347
Appealed, criminal.......... .. 72 29 43

Original ™" .o e 36 18 18

Totals...z:v.. 583 175 408

1030 s 5 R s e e ke Appealed, civil...... 504 143 361
Appealed, criminal. .. 77 37 40

(073 b1t iy s by P DO B B0 D S 52 16 36

Totaln. drertr s ot - o opih ety 3 633 196 437

QSR s L D Appealed, civil 490 131 359
Appealed, criminal. 63 29 34

Original.......... 38 13 25

) R A SO0 o N 0 PG e 060 591 173 418

1S e ot teks el e Appealedieryile e o it e 522 159 363
Appealed, criminal. .. 74 45 29

(O AT T o B ol Atk o B Ok S0 G & 32 6 26

TObalE i F AT s 628 210 418

Grand totals: . et aonia. 3,108 954 2,154

Of the 2,154 cases submitted, the written opinions were filed in 35 cases be-
fore the first regular opinion day; 1,971 on the first regular opinion day; 132
on the second; 12 on the third; 3 on the fourth and 1 on the fifth regular
opinion day after they were submitted. The regular opinion day ordinarily
is a month after the case is submitted, more accurately it is the Saturday of
the week hearings are had the next month after the case is submitted.

The number of cases pending in the supreme court July 1, 1928, was 341;
July 1, 1929, 376; July 1, 1930, 397; July 1, 1931, 393; July 1, 1932, 357. The
following data may be of interest:
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APPEALED CIVIL CASES.
Time between date of judgment appealed from and notice of appeal filed in trial court.
Year ending In1l 1to2 | 2to3 | 3tod | 4to5 | 5to6 | Aftero Total
June 30— month. | months. | months. | months.| months. | months. | months.| %%
028 i N R A 188 80 66 55 48 65 15 517
19207 n Bin altl s e S Rt 163 102 50 ‘40 40 45 21 461
1930 08T e s SR Do 209 77 69 34 38 58 17 502
) [ e o N 4y 178 87 65 41 31 50 24 476
4932 3 S, B e o VAt e 210 71 64 42 44 57 27 515
Rotals . Ity i v e L 948 417 314 212 201 275 104 2,471
APPEALED CRIMINAL CASES.
Time between date of judgment appealed from and filing notice of appeal in trial court.

Year ending In10 [10t030| 1t02 | 2to3 | 3to4 | 4to5 | 5to6 | After 6 Total
June 30— days. days. | months.| months.| months. | months. | months. | months.| *°%
(P v e AR e 62 14 7 3 2 4 0 6 98
T9I0L 3T e, et 37 12 6 6 1 1 1 2 66
193082 %= S G 53 8 8 3 1 0 0 0 73
3 EORT UG s B R et 40 6 8 0 0 0 2 7 63
1032 e T 26 25 12 4 3 1 0 3 74
Totalgle, il e 218 65 41 16 7 6 3 18 374

APPEALED CIVIL CASES.

Time between date notice of appeal was filed in trial court and date it was filed in supreme court.

Yearending | In10 [10t020|20t030| 1to2 | 2to3 | 3to4 | 4to5 | 5to6 | After6 Total.
June 30— days. days. days. | months.| months.| months.| months.| months.| months.

1928......... 316 93 44 32 17 10 5 3 0 520
1920 .. i 244 108 37 47 11 19 0 0 0 466
1930......... 233 117 41 13 6 4 1 1 2 418
1938, . 300 82 31 28 13 12 2 1 2 47
1932......... 277 85 61 55 21 9 6 2 2 518
Totals....| 1,370 485 214 175 68 54 14 7 6 | 2,393
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APPEALED CRIMINAL CASES.

Time between date notice of appeal was filed in trial court and date it was filed in supreme court.

Year ending | In10 |10t020|20t0o30 | 1to2 | 2¢03 | 3to4 | 4to5 | 5to6 | After6 Total
June 30— days. days. days. | months.| months.| months.| months.| months.| months. :
1928 ey 48 21 13 8 2 1 5 1 1 100
192915 33 28 15 12 2 2 0 0 0 92
1980, .. coae 44 10 6 7 3 2 0 3 2 7
193L. <. .50k 29 6 4 10 5 8 0 0 1 63
198255, . i 35 12 8 3 7 2 4 2 1 74
Totals....| 189 (N 46 40 19 15 9 6 5 406

There is no unnecessary delay in disposing of cases in the supreme court
when the parties are ready to present them there. Three things may be done
to increase the promptness in presenting appealed cases to the supreme court.
First, the time in which to appeal civil actions may be shortened from six
months to two months, as recommended in one of our bills. Second, clerks
of court could be more prompt in transmitting to the supreme court notices of
the appeal filed with them. Third, when a transcript of the testimony is
necessary, particularly if it is large, delays are sometimes caused because the
court reporter with his other work does not have time to prepare. the tran-
script, sometimes for several months.

District Courts: Five-year Summary.

In the five years the clerks of the district courts have furnished us detailed
information of the work of the district courts throughout the state. As shown
by such reports those courts have disposed of 55,794 civil actions, other than
divorce cases, of which 18,170 were dismissed before trial on the merits, 33,900
were tried to the court, 3,584 to juries. A few were referred, and a few re-
moved to federal court. They also disposed of 23,623 divorce cases, of which
6,279 were dismissed before trial on the merits, and 17,344 were tried to the
court, of which trials 2,137 were contested. They also disposed of 19,510
criminal actions, of which 7,742 were dismissed before trial on the merits. In
8,872 cases there were pleas of guilty, and 3,196 cases were tried to juries.

The number of cases disposed of in district courts, as reported to us by the
clerks, is shown by years and classes of actions for each county, and sepa-
rately for each judicial district, in the following tables:
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CASES DISPOSED OF IN DISTRICT COURTS, BY COUNTIES, 1927 TO 1931.

Civil
Counrty. Year. | (other than Divorce. Criminal. Total.
divorce).

Allentes e T e S SR e 1927 122 49 35 206
1928 226 46 48 320

1929 170 46 43 259

1930 136 27 18 181

1931 145 34 34 213

JATI CTBOMN (ot o1t oo sa STeta ot & s tbh ey o 5 o et ar: 1927 111 21 5 137
1928 71 20 11 102

1929 70 30 10 110

1930 73 24 11 108

1931 88 19 15 122

A I O e e e e he o et ke 1927 111 51 68 230
1928 126 76 145 247

1929 150 81 108 339

1930 157 95 60 312

1931 159 78 75 311

BATDEr A 0. e o 1 alors re1s: 51 mirage s (tonsiol o ooty 1927 68 22 21 111
1928 91 30 16 137

1929 64 25 14 103

1930 75 22 15 112

1931 82 19 12 113

BAT 60T ota e o le e leleleelle e s afele e ala s s teta e lotbere 1927 74 44 36 154
1928 74 50 35 159

1929 105 47 47 199

1930 75 54 34 163

1931 103 47 24 174

BOULDORES < 7:% « o157 o s 4% s151606% 57w ssT010'0 pareTe 1927 88 37 32 157
1928 144 54 60 258

1929 95 51 44 190

1930 156 68 111 235

1931 189 58 72 319

Brown..... B0dGI6aa00DEBE0ORILATOBIRBHEL, 1927 81 18 27 126
1928 75 35 50 160

1929 75 29 34 138

1930 69 20 33 122

1931 119 38 61 218

T L D e T A S S O BE AT 1927 259 83 86 428
1928 198 110 116 424

1929 198 93 86 377

1930 203 99 119 421

1931 200 111 135 446

Chage'.lrds 4 0.5 L Sehkinse e s e e 1927 38 7 15 60
1928 48 8 i 63

1929 52 4 4 60

1930 34 8 10 52

1931 70 11 5 86

I DAUEATQURS 5o e10me o /o0l o1 1T lsio]sloLarsa ots otel Fe/aTa 1927 42 18 8 68
1928 32 14 26 72

1929 30 25 20 75

1930 42 19 22 83

1931 30 17 22 69

(Eherokee s Nt R e oty 1927 200 120 89 402
. 1928 167 142 68 377

1929 189 120 55 364

1930 169 101 58 328

1931 177 66 45 288

ey EnTERRY . e e Yo i o r ot Lo ot B L Lo 1927 51 12 6 69
1928 44 9 7 60

1929 77 6 6 89

1930 45 1 14 60

1931 66 9 9 84
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CASES DISPOSED OF IN DISTRICT COURTS, BY COUNTIES, 1927 TO 1931—CoNTINUED.
Civil
Counry. Year. | (other than Divorce. Criminal. Total.
divorce).
Clark: . 5. - 557 e F ek s s feate it Lo bats e Ao, 1927 34 17 56
1928 46 29 84
1929 38 11 55
1930 46 13 67
1931 30 11 17 58
(0] En e ok AR S IV S ) G 1927 40 30 5 75
1928 42 26 6 74
1929 48 21 8 77
1930 47 17 5 69
1931 52 18 11 81
Cloud .y 2o anise s segs S B STPINE Pt s 1927 74 18 11 103
1928 78 19 6 103
1929 36 13 58
1930 86 18 20 124
1931 83 25 11 119
Comanche. .......ovvveiiernneneninenannns 1927 42 6 53
1928 30 13 4 47
1929 32 10 48
1930 27 14 46
1931 30 3 38
COWICT £ sie1s o 555 5y 1 s o 1o @110t g e o 550, syt e oy 1927 254 128 94 476
1928 201 116 103 420
1929 283 73 81 437
1930 216 106 75 397
1931 345 136 111 592
(@) 8234 T0] 0 L A P o P o S & 9 1927 86 208 79 373
1928 258 209 70 537
1929 224 43 45 312
1930 297 109 57 463
1931 337 200 72 609
Decatur...oovvvnie i 1927 28 3 39
1928 49 3 60
1929 51 15 17 83
1930 51 10 6 67
1931 48 10 10 68
DICKIRAON. , o o occhei e Sty s Sisie 5006 5 6o oiond 1927 149 41 25 215
1928 118 41 24 183
1929 143 55 18 216
1930 126 39 21 156
1931 136 40 17 193
DODIDRANS <o o oror0i s Ma 5 15, sFoss o s syl ot Ble s o S otie 1927 78 17 19 114
1928 92 19 14 125
1929 72 27 9 108
1930 85 24 14 123
1931 96 22 17 135
DIOUFIABL . o5.e 516 80 5100806 a¥5s015 5 55015 s 515 o 80y 1927 136 69 88 293
1928 102 64 75 241
1929 116 64 46 226
1930 100 52 45 197
1931 182 90 85 257
Edwards.....ovvveriirnneiiineann. 1927 57 13 22 92
1928 36 15 5 56
1929 54 18 7 79
1930 54 24 23 101
1931 48 18 20 86
IR, iadias o nainm s umun sk sitsing sn s & 45 iy Gl (8. S I 16 1
1928 41 11 60
1929 74 15 8 97
1930 58 13 75
1931 75 10 24 109

* Report not furnished, or incomplete.
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CASES DISPOSED OF IN DISTRICT COURTS, BY COUNTIES, 1927 TO 1931—CoNTINUED.

Civil
CounTy. Year. | (other than Divorce. Criminal. Total.
divorce).
j 5111 DS e SN s P 1927 97 8 20 125
1928 87 8 18 113
1929 92 5 21 118
1930 103 10 9 121
1931 38 17 40 95
Ellsworth. ...ccooviereiiineriacaceenennes 1927 74 9 15 98
1928 60 10 7 77
1929 54 15 21 90
1930 54 20 10 84
1931 64 13 13 20
FINDEY . <% o1 s 0ca < Sis s oiois o.ois o idia s alsielaiaie stuieio 1927 126 23 34 183
1928 140 17 22 179
1929 161 16 29 200
1930 142 29 35 206
1931 124 40 30 194
Ford.....ooccecvonconsasy B 0 e 20,0 1927 130 52 36 218
1928 144 58 33 235
1929 150 62 51 263
1930 189 87 65 341
1931 189 80 63 332
Franklinf.isfe Sal . A n e Oy o R0 1927 133 49 58 240
1928 133 61 50 244
1929 69 51 39 159
1930 174 70 52 296
1931 119 79 46 244
GATY . v evenenrnennsnsscansncnsnsncanses 1927 74 B0 Y sl o ag *106
1928 82 43 22 147
1929 59 35 22 116
1930 70 41 26 137
1931 84 36 20 140
G OV e e e o T la e olee sl o e biersid s ' oTole s S1atS o oo 1927 87 7 3 97
1928 54 1 3 58
1929 119 3 5 127
1930 64 7 1 72
1931 40 6 3 49
Graham.......coocvveeeeennceninnccecenns 1927 38 11 12 61
1928 112 8 8 128
1929 119 12 10 141
1930 71 6 12 89
1931 32 6 15 53
GE Dt o o e oo Sl lele sfalslete o o ol ST s e 1927 24 4 4 36
1928 6 1 3 10
1929 S bneonanan i e e 3 e | e
1930 14 6 8 28
1931 30 6 13 49
(R AN 8 SRR g R 1927 55 6 0 61
1928 43 0 4 54
1929 37 10 13 60
1930 57 10 14 81
1931 52 18 20 90
Greeley. .oocovreernernerearenicnnciienes 1927 82 4 2 88
1928 41 1 0 42
1929 61 4 S HonbnaGhas *65
1930 30 2 0 32
1931 45 1 2 48
L EEIWOOU et afeis ™ S10%s SlossieiTatatettiots o oloiotsitars 1927 162 74 48 284
1928 185 63 51 299
1929 137 62 49 248
1930 104 52 50 206
1931 160 42 47 249

* Report not furnished, or incomplete.
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CASES DISPOSED OF IN DISTRICT COURTS, BY COUNTIES, 1927 TO 1931—CoNTINUED.
Civil
CounTy. Year. | (other than | Divorce. Criminal. Total.
divorce).
AT 0T o5 o Tiie e & letarere one sl blors epala = oke opots 1927 64 2 4 70
1928 48 5 10 63
1929 64 - 1, 7 78
1930 88 12 3 103
1931 80 1 24 115
) EY5 LT it ot A O S0 BB o0 BB 6 0 1927 91 23 31 145
1928 103 28 20 151
1929 56 20 43 119
1930 56 23 34 113
1931 71 14 25 110
2 N R I IO B AD > R DTk 0 1927 41 4 15 60
1928 48 33 15 96
1929 98 31 11 140
1930 86 61 13 160
1931 72 41 48 161
Haskelas . sk o o R e o o 1927 22 2 4 28
1928 27 2 0 29
1929 25 2 XL RS *27
1930 40 7 23 70
1931 26 8 26 60
Hodgeman®s, 520 . R il i it TRl L WS 1927 21 4 10 35
1928 24 5 2 31
1929 34 2 6 42
1930 29 3 12 44
1931 27 4 7 38
T AOKBOTI T e ls » elokelatole s 51 bloratiss oroleTapateta) doVle 1ol 1927 90 16 10 116
1928 106 24 18 148
1929 86 15 30 131
1930 81 30 21 132
1931 107 23 20 150
Jefferson.................. R e T 1927 67 14 41 122
1928 84 18 20 122
1929 65 19 24 108
1930 70 20 19 109
1931 74 20 22 116
JOWBIl L s i Gy wh s bR s A 1927 95 18 /f 120
1928 97 6 5 108
1929 97 22 15 134
1930 96 22 8 126
1931 70 15 10 95
S ONNBOT R st Salele ol 10 o e s lofatare e R To P 1927 173 47 72 292
1928 173 48 103 324
1929 172 56 7 305
1930 208 58 122 388
1931 113 43 73 229
N T i A B B b O DL 0B ddosob Bidd 1928 23 3 2 28
1928 32 4 10 46
1929 20 9 7 36
1930 65 8 12 85
1931 34 4 4 42
A ngman: s e A S Tk e 1927 114 11 30 155
1928 88 10 20 118
1929 76 9 16 101
1930 84 15 16 115
1931 68 13 15 96
R QWA S 510 e agere Soisteiniots s oo e Sralo i Ticie e A1 1927 57 5 15 7
1928 42 4 18 64
1929 45 3 22 70
1930 41 9 21 71
1931 39 9 18 66

* Report not furnished, or incomplete.
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CASES DISPOSED OF IN DISTRICT COURTS, BY COUNTIES, 1927 TO 1931—CoNTINUED.

Civil
Couxry. Year. | (other than | Divorce. Criminal. Total
divorce). .
FabetteR N n Lpe e e, o BB L R 1927 119 104 LA 1 Ve B *213
1928 47 11 7 (1) 65
1929 64 19 16 (1) 99
1930 136 96 55 287
1931 142 85 40 262
TianeSCEer il S e D s 1927 17 3 0 20
1928 29 5 4 38
1929 X T B o et S Sdeaso 060 N AReD
1930 32 5 5 42
1931 35 8 6 49
Teavenworth %055 o < st M s hes A 1927 185 160 112 457
1928 111 113 130 354
1929 130 213 148 491
1930 140 187 130 457
1931 181 153 193 527
T o B i T AR s, U SR e 1927 32 6 9 47
1928 41 12 5 58
1929 57 11 6 74
1930 42 10 8 60
1931 36 12 14 62
TAND 205, - ¢ et et o i 2 o oics tororondd 1927 68 6 29 103
1928 '59 23 40 122
1929 33 13 19 64
1930 65 10 32 107
1931 73 14 28 115
100770 el TR R L DRLE i RIRAR 1927 54 3 3 60
1928 66 10 6 82
1929 52 ik 5 58
1930 35 2 6 43
1931 47 9 14 70
T ON oo = £y a%btot e Famel o afSe mt et Siombio s ote) okt 1927 DA R 73 *198
1928 92 73 48 213
1929 108 70 55 233
1930 164 92 53 309
1931 216 49 50 315
I ETal s alario o OB A an0s o b o o 1927 65 1O e e e e *84
1928 81 13 1 95
1929 103 12 19 134
1930 63 12 20 95
1931 106 16 29 151
Marshalls. -5 Rt anah . L% Len Tont o, T 1927 89 10 7 106
1928 101 37 12 150
1929 111 26 16 153
1930 79 34 13 126
1931 69 44 12 125
MOPherson, it it Siln e st (s ta sretate sthiels 1927 70 10 14 94
1928 78 19 35 132
1929 73 23 21 117
1930 168 28 48 224
1931 130 34 50 214
IMeade st Bat et AN i o e St S 1927 73 13 13 99
1928 41 9 15 65
1929 50 4 8 62
1930 37 13 15 65
1931 50 7 4 61
Miami......... L SR L S e 8 iR 1927 175 34 18 227
1928 175 61 26 262
1929 120 44 34 198
1930 128 58 33 219
1931 143 34 52 229

* Report not furnished, or incomplete.

(1) One division only.
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CASES DISPOSED OF IN DISTRICT COURTS, BY COUNTIES, 1927 TO 1931—CoNTINUED.

Civil
Counry. Year. | (other than | Divorce. Criminal. Total.
divorce).
3 E17) 10| D P . S PR 0 1927 50 5 22 77
1928 75 29 23 127
1929 69 18 25 112
1930 51 21 23 95
1931 70 25 10 105
Montgomery . ... oo vvvveei e 1627 254 236 128 618
1928 229 181 169 579
1929 257 204 156 617
1930 256 187 129 572
1931 267 189 167 623
INTOPTIB s oo oy oo ovete S5 o o s a0 5 o re agers s lste e 1927 69 22 7 98
1928 37 15 11 63
1929 50 8 7 65
1930 38 21 6 65
1931 53 20 9 82
IMOTEON % ot oot o s o ctele ltpe e, ssbrecs ST tare) o 1927 39 7 4 50
1928 38 8 13 59
1929 45 8 10 63
1930 48 7 6 61
1931 53 5 6 64
Nemaha.....oocovieiiieiiiieianiiinnne 1927 58 13 33 104
1928 95 10 27 132
1929 148 9 25 182
1930 180 18 19 217
1931 127 13 26 166
NCOBNO sz eme s 557 5 et seorpe s o safans lassieliio old i &'+ 1927 21 18 18 57
1928 60 76 41 177
1929 92 56 37 185
1930 76 64 18 158
1931 114 48 35 197
)0 [T R & APy SRR e S OO R 1927 80 11 12 103
1928 63 14 4 81
1929 83 9 11 103
1930 61 11 6 78
1931 78 10 11 99
N OFEON Sy, 25 s. ctoe s s Sheh o ur o] Serabautchacats, o otes 1927 35 19 9 63
1928 62 25 2 89
1929 58 24 5 87
1930 70 22 10 104
1931 63 14 8 85
OBAZE i ets s e suate = i T R RIS ) S 152 1927 91 20 33 144
1928 106 30 38 174
1929 87 29 39 155
1930 81 22 26 129
1931 71 19 19 109
O8borneth= .4 t5m s st S8 T R o 1927 84 13 6 103
1928 67 15 9 91
1929 76 14 7 97
1930 57 15 10 82
1931 69 14 15 98
Ottawa oy, - St e 4 SRt T e e 1927 87 18 9 114
1928 35 14 9 58
1929 70 9 19 98
1930 42 8 22 72
1931 61 15 23 99
| AT S i 10 B (RS SErcid 1o B A SHB o 1927 81 14 19 114
1928 78 14 11 103
1929 61 21 12 94
1930 54 26 18 98
1931 71 16 15 102
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CASES DISPOSED OF IN DISTRICT COURTS, BY COUNTIES, 1927 TO 1931—CoNTINUED.

Civil
County. Year. | (other than Divorce. Criminal. Total.
divorce).

T T B R T LR, s 1927 51 17 10 78
1928 75 23 9 107

1929 75 16 7 98

1930 75 18 5 98

1931 66 18 4 88

Pottawatomie. ... :c. e vnuisoio. 1927 132 10 22 164
1928 135 12 23 170

1929 119 26 30 175

1930 149 28 17 194

1931 128 17 12 157

Pratti omiri o doanresls s oot dhs o sriiass & 58 o 1927 52 46 17 115
1928 81 38 20 139

1929 42 39 24 105

1930 92 42 21 155

1931 61 33 24 118

RAWIHNE v Goiepe e ol o h e oot oretond o ST e 1927 46 2 8 56
1928 42 9 3 54

1929 40 10 11 61

1930 51 6 19 76

1931 33 10 9 52

T A e o o S SR V25 0 0o R Ok R 1927 417 176 31 624
1928 301 195 112 608

1929 312 181 162 655

1930 393 185 141 719

1931 315 179 144 638

RePUDIE % i el s e o s e S Sl 1927 56 13 17 86
1928 51 7 12 70

1929 54 12 8 74

1930 62 16 11 89

1931 56 18 17 91

BRI T e e TR R e o i B 1927 108 28 19 155
1928 39 17 21 77

1929 49 16 20 85

1930 108 21 18 147

1931 80 25 26 131

LT e e e P b 1927 45 32 25 102
1928 49 23 15 87

1929 80 36 23 119

1930 67 39 23 129

1931 86 22 34 142

ROOKE 7o s 2 oia, s o8 sve e oios bbb srn arelo ae e 1927 97 15 8 120
1928 181 15 5 201

1929 89 6 7 102

1930 46 5 12 63

1931 67 5 13 85

)T (ol st o et S SRS, T 1927 25 10 6 41
1928 35 9 3 47

1929 40 5 5 50

1930 35 9 7 51

1931 29 6 6 41

Rusgell’, o8 aa i s m i e L 1927 132 20 23 175
1928 111 23 13 147

1929 104 16 17 137

1930 109 24 28 161

1931 81 13 22 116

Baline’n o o5cennrieie it s ik s 5am dmels .o 1927 165 61 38 264
1928 185 69 47 301

1929 178 89 53 320

1930 199 88 60 347

1931 176 81 57 314
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CASES DISPOSED OF IN DISTRICT COURTS, BY COUNTIES, 1927 TO 1931—CoNTINUED.

Civil
Counry. Year. | (other than | Divorce. Criminal. Total.
divorce).
Sootbd tin i SR e S e 1927 50 7 11 68
1928 32 9 5 46
1929 42 7 12 61
1930 47 4 8 69
1931 45 6 9 60
Sedpwick S e L e 192 A B S 2 5oabonona 402 #4092
1928 | *.......... 2SI SRR PO el
1929 1,083 961 1,044 3,088
1930 940 816 666 20499
1931 1,119 1,012 628 2759
R B b e oS 00 Ao D S IO D00 1927 67 15 15 97
1928 59 17 34 110
1929 58 21 35 114
1930 49 34 19 102
1931 81 26 20 127
(LT et i s b Rac AL Ao NG oo D0 1927 729 452 376 1,557
1928 662 444 300 1,406
1929 737 595 595 1,927
1930 637 505 495 1,637
1931 673 549 528 1750
(ST To i 0 T R e e A 1927 26 4 8 38
1928 34 9 18 61
1929 39 4 16 59
1930 35 3 4 49
1931 33 2 18 53
S T P A ks 08 biore e B0 OB 0000 BT 0 1927 48 R e P e *5Q
1928 41 8 3 52
TP e G s o 8 *8
1930 M | Benise o soos 9 107
1931 76 9 19 104
(S i S O R b e O OB GG 5 1927 60 14 11 85
1928 44 16 4 64
1929 68 23 10 101
1930 48 17 8 73
1931 31 17 9 57
T s s SOt Lo, M OO 1927 64 15 19 08
1928 49 11 30 90
1929 68 21 13 92
1930 81 18 32 131
1931 74 19 45 138
R DY & F e R e A S s B LI BB B30 1927 33 1 19 53
1928 30 0 3 33
1929 29 2| E s *31
1930 22 0 12 34
1931 24 5 29 58
BteVens: . . Je . e e s e e of 1927 42 4 3 49
1928 54 4 4 62
1929 37 7 6 50
1930 61 4 4 69
1931 51 9 16 76
SUTAICT 571515 A Lot e ot Eets s ks o i, it 1927 179 51 43 273
1928 219 93 60 371
1929 161 15 80 246
1930 179 75 56 310
1931 174 65 38 277
N T R, A e e L Pt S R i 1927 57 8 4 69
1928 59 9 4 72
1929 65 7 11 83
1930 59 11 11 81
1931 64 13 15 92

* Report not furnished, or incomplete.
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CASES DISPOSED OF IN DISTRICT COURTS, BY COUNTIES, 1927 TO 1931—CoNcLUDED.
Civil
Counry. Year. | (other than | Divorce. Criminal. Total.
divorce).

T A C R T IR S LTI 1927 39 9 15 83
1928 44 5 13 62
1929 35 6 10 51
1930 38 7 12 57
1931 25 7 18 53

A DB IIISEE N S o At ars Shcke o s 1y Pl TTuasiaty ST 1927 36 10 33 79
1928 53 12 15 80
1929 34 11 16 61
1930 47 13 12 72
1931 57 13 3 73

WA LIA00 M0 o Pt oy B B0 oL BTN LTS 1927 43 6 5 54
1928 53 8 3 64
1929 38 4 7 49
1930 38 7 3 48
1931 36 16 14 66

Washington. ........covove i 1927 76 15 9 100
1928 86 14 13 113
1929 86 16 13 115
1930 64 19 13 96
1931 83 15 8 106

Wichita SRRl o2 L o ST Sl el 1927 34 1 5 40
1928 20 3 3 26
1929 44 1 6 51
1930 51 3 3 57
1931 43 0 25 68

CWALGONY vre ohs ot oot (st s ofais’™ to srolosessyoie siose s e 1927 91 37 32 160
1928 128 36 42 206
1929 88 28 36 152
1930 70 36 26 132
1931 66 24 40 130

(WoodBOn s b A il o bt n i s 1927 54 8 e st *62
1928 76 4 6 86
1929 61 14 T TR *75
1930 41 2 10 53
1931 65 2 4 71

Wyandotte, . ..oovovvneenieiiiiiiin, 1927 798 544 227 1,569
1928 1,006 641 584 2,231
1929 900 587 331 1,818
1930 1,532 789 189 2,510
1931 938 512 422 1,872

# Report not furnished, or incomplete.
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CASES DISPOSED OF IN DISTRICT COURTS, BY DISTRICTS, 1927 TO 1931.
Five-
Five- year
District, Wite COUNTIES. 1927. 1928. 1929. 1930. 1921. year | average
total. . per
judge.
Firgb district.h o\ oo ot o5 Sl iR 457 354 491 457 527 | 2,286 472
Leavenworth. :
Second district.................. 230 247 339 312 311 1,439 288
Atchison.
Third distriet................... 1,557 1,406 1,927 1,637 1,750 | 8,277 552
hawnce.
Fourth distriet.................. 670 641 495 601 723 3,130 626
Anderson, Douglas, Franklin.
Fifth district .« .5 ot b aad s 366 379 349 485 520 | 2,099 420
Chase, Coffey, Lyon.
Sixth distriet...........0c..0 o 239 380 245 442 434 1,740 348
Bourbon, Linn. 3
Seventh distriet................. 217 383 310 290 327 1,527 306
Neosho, Wilson.
Eighth district.................. 594 488 533 483 566 | 2,664 533
Dickinson, Geary, Marion,
Morris.
Ninth distriet. .................. 910 936 912 1,123 1,013 | 4,894 975
Harvey, McPherson, Reno.
Tenth district. ................. 475 586 511 604 458 | 2,654 531
Johnson, Miami.
Eleventh district................ 402 377 364 328 288 1,759 352
Cherokee.
Twelfth distriet................. 320 277 290 313 305 1,505 301
Cloud, Republic, Washington.
Thirteenth distriet. ............. 800. 855 797 795 863 | 4,110 411
Butler, Chautauqua, Elk,
Greenwood.
Fourteenth distriet.............. 618 579 616 571 623 | 3,007 602
Montgomery.
Fifteenth district................ 384 390 422 376 355 1,927 386
Jewell, Mitchell, Osborne,
Smith.
Sixteenth distriet................ D030 | ikf s et S 287 267 TTT* | *259
Labette.
Seventeenth district............. 300 336 402 403 377 1,818 364
Cheyenne, Rawlins, Decatur,
Norton, Phillips.
Eighteenth distriet..............| 4 ..o 3,088 2,422 2,759 [*8,269 *689
Sedgwick.
Nineteenth district.............. 476 420 437 397 592 | 2,322 465
Cowley.
Twentieth district............... 381 326 374 441 443 1,965 393
Barton, Rice, Stafford.
Twenty-first district............. 293 311 367 324 348 | 1,643 329
Clay, Marshall, Riley. :
Twenty-second district........... 344 417 428 462 519 2,170 434
Brown, Doniphan, Nemaha.

* Three-year total, or average.
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CASES DISPOSED OF IN DISTRICT COURTS, BY DISTRICTS, 1927 TO 1931—CoNCLUDED.

Five-
Number Five- year
District, WitH COUNTIES. .o 1927. 1928. 1929. 1930. 1931. year | average
judges. total. | _per
judge.
Twenty-third distriet. ........... 1 597 528 502 503 446 | 2,576 515
Ellis, Gove, Logan, Russell, .
Trego, Wallace.
Twenty-fourth district........... 1 529 545 420 495 437 | 2,426 485
Barber, Harper, Kingman, :
Pratt.
Twenty-fifth distriet............. 1 273 372 256 310 277 | 1,488 298
Sumner.
Twenty-ninth distriet............ 4 1,569 2,231 1,831 2,510 1,872 |10,013 501
Wyandotte.
Thirtieth district................ 1 640 494 577 563 565 | 2,839 568
Ellsworth, Lincoln, Ottawa,
Saline.
Thirty-first district.............. 1 516 549 571 671 645 | 2,952 590

Clark, Comanche, Ford, Gray,
Kiowa, Meade.

Thirty-second distriet............ 1 606 520 456 584 508 | 2,674 535
Finney, Greeley, Hamilton, 3
Kearny, Lane, Scott, Wichita.

Thirty-third distriet............. 1 393 318 352 344 366 1,773 355
Edwards, Hodgeman, Ness,
Pawnee, Rush.

Thirty-fourth district............ 1 347 514 415 400 418 2,094 419

Sherman, Thomas, Sheridan,
Graham, Rooks.

Thirty-fifth district.............. o el 281 254 216 201 182 | 1,134 227
Osage, Wabaunsee.

Thirty-sixth distriet............. 1 454 402 381 435 423 | 2,095 419
Jackson, Jefferson,
Pottawatomie.

Thirty-seventh distriet........... 1 326 406 354 234 284 | 1,604 321
Allen, Woodson.

Thirty-eighth district............ 2 373 537 312 463 609 | 2,294 230
Crawford.

Thirty-ninth distriet............. 1 309 303 285 364 434 | 1,695 339

Grant, Haskell, Morton,
Seward, Stanton, Stevens.

We have 46 district judges in 36 judicial districts. It has been suggested
we could get along without so many. It is possible some of the judicial
districts in the state might be rearranged so as to reduce the number of
district judges without impairing the efficiency of our district courts, and effect
a saving to the state in the salaries of judges and court officials. But this is a
task of the legislature—not for the Judicial Council. Its duties relate to im-
proving the procedure of courts. If the task is undertaken it should be done
with care, and any error in result should be on the side of too many rather

than too few trial judges.
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Paroles by Judges of District Courts.

Clerks of the district courts reported to us that in the year ending June 30,
1927, district judges granted 564 paroles; in the year ending on the same day
in 1928, 573 paroles were granted; in 1929, 650 paroles in 1930, 729; and in
1931, 728. Several clerks were unable to give accurate reports because of im-
perfect records concerning paroles. These figures do not include, except in
comparatively few instances, paroles granted by district judges in cases where
the conviction or plea of guilty was in a court inferior to the district court,
such as a justice of the peace, city, or county court. With respect to such
paroles frequently there is no record in the district court. In most instances
there is no record made of the discharge of a paroled person, as provided by
Revised Statutes. Our inquiries further disclosed that as to fully a third of
the persons paroled no attention was paid to the case or to the paroled person
after the parole was granted.

Naturally the Judicial Council should not concern itself with whether a
parole should be granted in a particular case, or with the number of paroles
granted, or generally speaking with the terms on which they are granted, for
these things in each case depend upon the circumstances peculiar to it. Two
matters, however, about these paroles attract our attention. First, the lack of
records in many instances, and imperfect records in others. We recommend
that a complete record be kept in each parole case, including a record of the
discharge of the paroled person, if he is discharged, for this may effect his
future status, or his property rights. Second, the absence of supervision of the
paroled person while on parole, where that is lacking. We understand the
principal purpose of the parole law is to enable the paroled person to establish
himself in industry and good citizenship, and to assist him in doing so. These
purposes are lost when there is no supervision, and are partially lost when
that is imperfectly done. In many counties and judicial districts the district
judges give such supervision and assistance as fully and efficiently as they
perform their other duties. In other judicial districts, including some of the
larger centers of population we are told that cannot be donme. The matter
should receive legislative attention. We have not determined how it can best
be handled. Perhaps a parole officer should be provided in some places.

A Proposed Constitutional Amendment.

Soon after the Judicial Council was organized its study of the structure of
our judicial system and the procedure therein led to the belief that while sub-
stantial improvement in the functioning of our courts could be brought about
by rules of court and statutory changes, additional improvements could be
accomplished by the rewriting of the judicial article of our constitution pro-
viding a more unified system of courts and removing some of the barriers to
judicial improvement contained therein. There is a discussion of this in our
1928 report (pages 9 to 11) which sets out some of the points which should be
borne in mind in rewriting the article. Further consideration was given to
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the subject in our 1929 report (page 18), and as the time of the meeting of
the next legislature approached we prepared a tentative redraft of the judicial
article of our constitution which was printed in our 1930 report (pages 14 to 17)
with some comments thereon. This draft was designed primarily as a basis
for study rather than for immediate adoption. It was presented to the legis-
lature of 1931 (Senate Concurrent Resolution No. 10) for that purpose, and
further discussion of it is contained in our 1931 report (pages 18 to 21). It
has received, first and last, a great deal of consideration by the Judicial
Council, aided by suggestions from members of the bar. It is set out in our
July Burierin of this year (pages 35 to 41) with an article by C. L. Hunt
discussing its provisions, and with later modifications, and a similar article in
our October BurLLerTiN (pages 62 to 66). Because of further study given to it
and suggestions from attorneys a few other modifications of its provisions have
been made. We now submit it to the legislature with the earnest recommenda-
tion that it be adopted in the form now drafted, or substantially so, and sub-
mitted to the people to be voted upon at the next general election. It reads
as follows:

A ProrosirioN to amend article ITI of the constitution of the State of Kansas,
relating to the Judiciary.
Be 1t resolved by the Senate of the State of Kansas, the House of Representa-
tives concurring therein:

Secrron 1. There is hereby recommended and submitted to the qualified
electors of the state of Kansas, to be voted upon at the next general election
for representatives, for their approval or rejection, a proposition to amend
article IIT of the constitution of the State of Kansas, relating to the judiciary,
so as to read as follows:

AxricLe III—THE JUDICIARY.

Section 1. All of the judicial power of this state shall be vested in a
system of courts composed of a supreme court, county courts, and such
other courts, inferior to the supreme court, as may be created by law.

Sec. 2. The supreme court, district courts, and county courts shall
be courts of record and each shall have a seal to be used in the authenti-
cation of all process and records.

Sec. 3. The supreme court shall be the highest court in the judicial
system of the state. It shall have original jurisdiction in actions and
proceedings presenting questions of law only submitted on a written
statement of agreed facts and in proceedings in quo warranto, mandamus
and habeas corpus. It shall have appellate jurisdiction from the final
decision of the district court in civil and criminal actions and special
proceedings, and such other appellate jurisdiction as may be provided
by law. It shall consist of seven justices until the number shall be
changed by law. It may make rules for the practice and procedure in
all state courts. It may designate any district judge to sit temporarily
as judge of another district or division with the same power and juris-
diction as the regular judge. It may call a judge of a district court
to sit on the supreme court in the event a member of that court be
ill or disqualified. In original proceedings in the supreme court which
involve controversies of fact the supreme court may direct a judge of
a district court to hear the evidence and make findings of fact and con-
clusions of law and report them to the supreme court. The justices
of the supreme court may sit separately in divisions with full power in
each division to determine the cases assigned to be heard by such
division. Three justices shall constitute a quorum in each division and
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the concurrence of three shall be necessary to a decision. Such cases
only as may be ordered to be heard by the whole court shall be con-
sidered by all of the justices, and the concurrence of a majority shall
be necessary to a decision in cases so heard. The justice who is senior
in continuous term of service shall be chief justice, and in case two or
more have continuously served during the same period the senior in
years of these shall be the chief justice, and the presiding justice of
each division shall be selected from the judges assigned to that division
in like manner.

Sec. 4. Justices of the supreme court, judges of the districts courts,
and judges of county courts may be removed from office by resolution
of both houses of the legislature if two-thirds of the members of each
house concur. But no such removal by such proceeding shall be made
except upon complaint, the substance of which shall be entered upon
the journal, nor until the party charged shall have had notice and
opportunity to be heard. :

Sec. 5. The supreme court, not more than two justices voting in the
negative, after a hearing, on complaint and due notice, may ask the
resignation of, or by order remove, a justice of that court or a judge
of any court for the good of the service, and may prescribe rules of pro-
cedure therefor; and by like vote, after notice and hearing, may retire
any justice of the supreme court or judge of a district court who shall
have reached the age of seventy years, or whose physical or mental in-
firmities have rendered such retirement advisable. Such retirement shall
be upon such conditions relating to pay or otherwise as may be provided
by law.

Sec. 6. The supreme court shail appoint a reporter and a clerk for
that court who shall hold office during the pleasure of the court and
shall prescribe their respective duties.

Sec. 7. There shall be a district court in each county, but several
counties may compose one district, and there may be divisions of the
district court as the business therein may require. Judicial districts
consisting of one or more counties, and the division of each district
court and the number of judges therein, as they may exist at the time
of the adoption of this amendment, shall continue to exist until changed
by law. The district court shall be a court of original general jurisdiction
for the trial of all civil and criminal actions and proceedings, except as
the exclusive jurisdiction of any civil or eriminal action or special pro-
ceeding is hereby vested in some other court, and shall have appellate
jurisdiction in all civil and criminal actions and special proceedings
originating in courts inferior to the district court, and before boards,
commissions, officers and tribunals when exercising judicial functions,
and such other jurisdiction as may be provided by law.

Sec. 8. There shall be a county court in each county, which shall
have exclusive original jurisdiction for the probate of wills and in all
matters relating to the estates of decedents, minors and incompetent
persons, and shall have such jurisdiction in matters relating to the
person of minors and incompetent persons, and in civil and criminal
actions and special proceedings, as may be provided by law. The board
of commissioners of the county shall establish such divisions of the
county court as the condition of business therein requires. The judge
or judges of such court shall be examining magistrates in prosecutions
for felonies. There shall be at least one judge of the county court in
each county, and such additional judges as may be provided by law.
At the first session of the legislature following the adoption of this article
the legislature shall provide for the organization of county courts in
accordance with this section, the transferring to such courts of the
records and pending business of trial courts inferior to the district court,
and for the election of judges for such courts at the next general elec-
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tion, so that such county courts may be fully organized and equipped
to take care of the business on the second Monday in January following
such general election. ‘

Sec. 9. In each county there shall be a court clerk who shall be
selected as provided by law and who shall act as clerk for both the
district court and the county court in such county, and whose duties
shall be prescribed by rule of the supreme court.

Sec. 10. To be eligible to hold the office of justice of the supreme
court or judge of the district court a person must be duly admitted to
practice law in this state, and shall be a citizen and resident of the state
and district for which he is selected or appointed, and before taking such
office must have been engaged in the active practice of law or shall
have served as judge of a court of record, or both, in the aggregate as
follows: For justice of the supreme court, ten years; for judge of the
district court, five years. Additional requirements of eligibility may be
provided by law. No person shall be ineligible to hold any judicial
office in this state on account of his holding another judicial office
therein at the time of his election or appointment. No person shall
hold more than one judicial office concurrently. A justice of the
supreme court, or a judge of the district court or county court, shall not
be-a candidate for a nonjudicial office, and in the event he files for, or
accepts a nomination for, or an appointment to, a nonjudicial office, his
office of justice or judge shall immediately become vacant.

Sec. 11. Justices of the supreme court and judges of the district
courts and county courts shall be selected in such manner and shall
hold office for such terms as may be provided by law, but terms shall
not be less than six years for justices of the supreme court nor less than
four years for judges of district and county courts.

"Sec. 12. All appeals from county courts shall be to the district court,
and all appeals from the district court shall be to the supreme court.

Sec. 13. The justices of the supreme court and judges of the district
courts and county courts shall, at stated times, receive for their services
such compensation as may be provided by law, but no such justice or
judge shall receive any fee or perquisites, nor shall he practice law
during his continuance in office.

Sec. 14. The several justices and judges of courts of record in this
state shall have such jurisdiction at chambers as may be provided by
rule of the supreme court.

Sec. 15. Provision shall be made by rule of the supreme court for the
selection of a judge pro tem. of the district court or county court.

Sec. 16. In the event of a vacancy in the office of a justice or judge
of any of the courts of record of this state the governor, with the written
concurrence of a majority of the justices of the supreme court, shall
appoint some eligible person to fill the position for the unexpired term
and until his successor is selected and qualified as provided by law.

Sec. 17. The style of all process shall be “The State of Kansas,” and
all prosecutions shall be carried on in the name of the state. All process
from any of the courts of the state shall be executed by a sheriff, under-
sheriff or deputy, or by the clerk of the district court if the sheriff be
the party to be served.

Sec. 2. This proposition shall be submitted to the electors of the state of
Kansas at the general election in 1934. The amendment hereby proposed shall
be known on the official ballot by the title, “The Judiciary Amendment to the
State Constitution,” and the vote for and against such proposition shall be
taken as provided by law.

Sec. 3. This act shall take effect and be in force from and after its publi-
cation in the statute book.




STATUTORY PROPOSALS.

Courts Inferior to the District Court.

Early in the consideration of the efficiency of our judicial system we gave
attention to the structure of our courts. As that relates to our district courts
and our supreme court no suggestions of changes were made. They appear to
be adequate and efficient. As to courts inferior to our district court the
structure of our judicial system is something of a hodgepodge. We are not
speaking now of the police courts of cities, for their jurisdiction is limited to
complaints charging violation of city ordinance. They are not state courts
in the sense that they deal with complaints under the criminal statutes of the
state or with rights of litigants under state law. We refer to the probate
court, justices of the peace, and city and county courts created with limited
jurisdiction in controversies arising under the laws of the state. Our constitu-
tion provides for a probate court in each county and for justices of the peace.
We found that in most of the townships the people had ceased to elect
justices of the peace or elected them intermittently. While in a few instances
justices of the peace are regularly elected and perform fairly efficiently, con-
sidered as a whole, justices of the peace courts have outlived their usefulness
in this state. Our people have tried to get away from them in various ways.
First, by declining to elect them, which method removed all of the business
which would naturally go to such court into the district court unless some
other court was provided. Second, by special acts, applicable to certain cities
only, city courts were created with a full equipment of offices—judge, clerk,
marshal, ete. Most of these acts give to the city court a larger jurisdiction
than the justices of the peace had, and so limit the jurisdiction of the justices
of the peace of the city in which it is created so as practically to eliminate
them as judicial officers, but left the justices of the peace outside of the cities
with their former jurisdiction. A general legislative act was passed authorizing
cities of a certain population to create similar city courts, and several have
been organized under that statute. Twelve cities of the state have such city
courts created either under such special acts or under the general law. Gen-
erally speaking they are efficient units in our judicial system. Certainly some
of them, perhaps all of them, cost more to operate than is necessary to be
expended to accomplish the same purpose. In any event the people in the
counties outside of the cities are entitled to as good a court as the people in
the cities have, and they are just as entitled to be relieved of the unsatis-
factory justice of the peace courts. These things can be accomplished under
a measure we propose. Third, under a general statute county courts may be
created in any county when the board of county commissioners passes a resolu-
tion for that purpose. Then the probate judge becomes the judge of the
county court, with the jurisdiction throughout the county of a justice of the
peace and additional jurisdiction for a limited class of criminal and civil
actions. In twenty-four counties of the state county courts have been organ-
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ized under this statute, which does not limit the jurisdiction of justices of the
peace where they are adopted, although the practical effect of adopting the
statute is that business formerly taken before justices of the peace is taken
to the county courts. The county court has been an efficient unit in our
judicial system to the extent only that the judge of the court is a person
capable of handling the business of the court.

What the people need in this respect is to have a court in each county
always open to transact business and equipped, not only as to its structure,
but as to the personnel of its officers, to handle the business coming before it
promptly and efficiently. To accomplish this we prepared an act reorganizing
our judicial system below the district court, creating a probate and county
court in each county with the jurisdiction of the other courts mentioned,
eliminating the offices of clerk, marshal, and constable, providing that the
process from it should be served by the sheriff or his deputy, placing the peace
officers of the county under a unit of organization, providing for magistrates
to issue warrants in criminal cases and dispose of noncontested criminal or civil
actions of a limited jurisdiction, and providing that the procedure therein
be governed by rules of court.

We are confident that this measure, if adopted, would greatly simplify the
structure of our judicial system and provide much better courts than now
exist and at less expense than the present cost of such courts, and would
enable the business within their jurisdiction to be handled much more
promptly and efficiently than heretofore done. The salaries provided by sec-
tion 5 of our proposed bill may need modification in view of present financial
conditions, otherwise we recommend the bill as written. As the provisions of
this bill have been studied it has constantly grown in favor. A copy of the
bill is as follows:

AN Acr relating to the judiciary, creating courts inferior to the district court,
limiting the jurisdiction of justices of the peace, and repealing all acts in
conflict herewith.

Be it enacted by the Legislature of the State of Kansas:

Secrion 1. In each county in the state there shall be a court known as a
probate and county court, which is hereby created, and is to be organized so as
to come into existence on the second Monday in January, 1935.

Sec. 2. The probate and county court shall be a court of record, and the
court and the judge thereof shall have such jurisdiction as is now conferred
upon probate courts and the judges thereof, and such jurisdiction as is now
conferred upon justices of the peace, and in addition thereto shall have juris-
diction in civil actions for the recovery of personal property or money only
where the amount claimed does not exceed one thousand dollars, and in
proceedings for attachment and garnishment in such actions.

Sec. 3. The supreme court shall by rule prescribe the procedure for all
actions and proceedings in the probate and county court and in appeals there-
from, which rules, when made, shall supersede any statutes relating thereto.
When the volume of business in any probate and county court is sufficient
to justify it the supreme court may by rule create divisions of the probate and
county court, and when so created there shall be a judge for each division.
The judges of the extra divisions so created shall, by virtue of their positions
be judges pro tem. of probate court. The supreme court may by rule provide
the procedure for designating a judge pro tem. for the probate and county
court for temporary purposes. Where the centers of population in a county
are such as to justify it the supreme court may by rule provide for the sitting
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of the probate and county court at some place in the county in addition to ‘
the county seat, either for the trial of specific cases, or for permanent division

of the court in such county. The supreme court shall, before the first Monday

of March, 1934, designate divisions of the probate and county court in counties

where such is deemed necessary, and the cities other than the county seat in

which a division of the probate and county court shall sit, and changes in such

divisions and places where the court shall sit shall not be made oftener than

once in two years.

Sgc. 4. The judges of the probate and county court shall be elected at the
general election held biennially in November, the first election to be held
in November, 1934, and shall hold their offices for a term of two years, be-
ginning on the second Monday in January following such election. No one
shall be qualified to act as judge of the probate and county court who is not
regularly admitted to practice law in this state, or who has not served as a
probate judge in this state for as long as two years prior to the beginning of
his term as judge of the probate and county court. No judge of the probate
and county court shall, while serving in this capacity, practice law in any of
the courts of the state.

Sec. 5. The salary of the judge of the probate and county court in the
various counties of this state shall be as follows: In counties with a popula-
tion of less than five thousand, $2,000; in counties with a population from five
to ten thousand, $2,400; in counties with a population from ten to twenty-five
thousand, $3,000; in counties with a population of more than twenty-five
thousand and not more than sixty thousand, $3,600; and in counties with a
population over sixty thousand, $4,000; the salaries to be paid by the county
in monthly payments. All fees received by the judge of the probate and
county court for services performed by virtue of his office, except fees for per-
forming marriage ceremonies, shall be by him paid into the county treasurer
and become a part of the general fund of the county. The county commis-
sioners shall provide such facilities in the way of a court room, supplies and
clerical and stenographic help as may be necessary properly to conduct the
business of the court. The clerical help shall be appointed by the judge, or
judges, of the probate and county court and hold their positions at the pleasure
of the court.

Skc. 6. On or before the first Monday in March, 1934, the board of county
commissioners in each county shall divide the county, outside of the county
seat, into not fewer than three nor more than seven magistrate districts,
having due regard for the centers of population in the county. There is hereby
created in such magistrate districts a magistrate court, which shall be organized
<0 as to come into existence on the second Monday of January, 1935. At the
general election of 1934, and every two years thereafter, one magistrate shall
be elected in each of such magistrate districts, which election shall be for a
term of two years, beginning on the second Monday in January after such
election.

Sec. 7. Magistrate courts shall have jurisdiction to entertain complaints
charging offenses under the laws of the state and to issue warrants thereon,
including peace warrants and warrants for search and seizure; and where the
complaint charges an offense which is a misdemeanor under the laws of the
state, and the defendant enters a plea of guilty thereon, to impose the
punishment provided by statute. But in the event a plea of not guilty is made
the cause shall be transferred by the magistrate to the probate and county
court, where it shall be docketed and proceeded with as though originally
brought in that court. Where the magistrate shall issue a warrant for an
offense charging a felony he shall promptly send the complaint on which the
warrant was issued, together with a statement that the warrant was issued,
giving the date, to the probate and county court, and the person arrested under
such warrant shall be brought before the probate and county court, which shall
handle the action as though the complaint had been originally filed and the

warrant issued by that court. And the magistrate court shall have jurisdiction



140 JupiciaL Councin BULLETIN

in civil actions only for the recovery of money where the amount claimed does
not exceed $100, and to issue garnishment or attachment in such cases, and to
render judgment in the event there is no contest. But in the event the
defendant contests the claim of the plaintiff on the merits, or contends that
property sought to be taken by garnishment or attachment is exempt in whole
or in part, the action shall be transferred to the probate and county court,
where it shall be docketed and proceeded with as though originally brought
in that court. )

Sec. 8. The supreme court shall by rule prescribe the procedure in magis-
trate courts and in appeals therefrom.

Sec. 9. Bach magistrate shall receive a salary, to be paid by the county
and to be determined by the board of county commissioners, and which shall
not exceed $120 per year, payable in monthly payments. All fees received
by the magistrate by virtue of his official position shall be paid into the county
treasury, to become a part of the general fund of the county.

Sec. 10. All process issued by the probate and county court, or magistrate
court, shall be executed by the sheriff.

Sec. 11. On and after the first Monday in January, 1935, justices of the
peace in this state shall have no jurisdiction in any case, civil or criminal,
except in civil actions for the recovery of money only in which the amount
claimed does not exceed one dollar.

Sec. 12. The following statutes are hereby repealed, the repeal to take
effect on the second Monday of January, 1935: Sections 20-801 to 20-819,
inclusive, and sections 20-1401 to 20-2025, inclusive, 80-204, and 80-701 to
80-707, inclusive, of the Revised Statutes of Kansas 1923, and all acts and parts
of acts in conflict herewith. Courts existing under statutes repealed by this sec-
tion shall cease to function at the time the repeal goes into effect, and the
dockets, records and files of such courts shall be transferred to and become
a part of the records and files of the probate and county court, and all actions
then pending in such courts shall proceed in the probate and county court as
though ordinarily brought in that court.

Sec. 13. This act shall take effect and be in force from and after its publica-
tion in the statute book.

Books and Records of Courts.

In undertaking to collect data relating to business transacted and pending
in the courts of record of the state we discovered a lack of uniformity among
the district courts, not only of the books used for records, but of the entries
made therein. We discovered instances of the lack of records of important
matters, and even more frequently what seemed to be unnecessary delay in
completing records of the business of the courts. This lack of uniformity of
records and absence of complete records was more prevalent in probate courts
than in district courts. We take it all will agree that at least fairly complete
records should be made, with reasonable promptness, of all business transacted
in courts of record. Our present statutes relating to those matters appear to
be imperfect and quite indefinite. For the purpose of correcting imperfections
in this regard we prepared a proposed measure authorizing the supreme court,
by rule, to provide a uniform system of dockets, records and bookkeeping for
the district courts and probate courts and for the making of entries therein,
Naturally it is not important that this be accomplished by rule of the supreme
court. We simply propose that as a way to get it done. If the legisla-
ture (or some member or committee of it) would take the time to make the
necessary investigation and pass a statute governing this matter the Judicial
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Council and the supreme court would be glad to have it done that way. But
it is quite a task, and perhaps no member or committee of the legislature
would undertake it. For that reason we recommend the proposed bill, which
is as follows:

AN Acr relating to books and records of courts of record, authorizing the
supreme court to promulgate rules relating thereto, and repealing sections
60-3801, 60-3802, 60-3803, 60-3804, 60-3805, 60-3811, 60-3812, 60-3813 of the
Revised Statutes of Kansas of 1923.

Be it enacted by the Legislature of the State of Kansas:

Secrion 1. The supreme court may by rules of the court provide a uniform
system of dockets, records and bookkeeping for the district courts, probate
courts, and other courts of record of the state, with rules for the making of
entries therein to apply to judges, clerks, sheriffs and other court officials.

Sec. 2. It shall be the duty of the judge of any court of record in this state
to see that the books and records of the court are kept as prescribed by the
rules of the supreme court, and that the clerk and other court officials
promptly make the proper entries therein.

Sec. 3. The clerks of the district court and the clerks of other courts of
record shall preserve the records and books and papers of their respective
courts and shall record the judgments, decrees, orders and proceedings thereof,
and perform such other clerical duties relating to the administration of justice
by the court as may be prescribed by uniform rules of the supreme court, or in
default thereof by rule or direction of the court for which he is clerk.

Sec. 4. That Revised Statutes of Kansas of 1923, 60-3801, 60-3802, 60-3803,
60-3804, 60-3805, 60-3811, 60-3812 and 60-3813, be and the same are hereby re-
pealed. )

Sec. 5. This act shall take effect and be in force from and after its publica-
tion in the statute book.

Civil Code Amendments.

We proposed a bill to amend several sections of our civil code to correct
defects therein which have been called to our attention. Our present statute
(R. 8. 60-3001) defines a new trial to be a reéxamination in the same court of
“issues of fact” which were determined in the trial of the case. This definition
seems inconsistent with the definition of a trial (R. S. 60-2901) as an examina-
tion of the issues, “whether of law or fact”; also to be inconsistent with the
grounds for a new trial which may be “erroneous rulings or instructions of the
court” (R. 8. 60-3001), and when a new trial is granted the issues determined
are of law or fact as in a trial (R. S. 60-3901). Our proposed bill changes this
definition of a new trial to be a reéxamination of “issues of law or of fact”
which arose or were determined in the action. The present statutory definition
of a new trial has led to much confusion, as will be noted by an examination
of the decisions of the court cited under the section. Even in recent years
some of the better lawyers of the state have been unable to determine under
our statutes and decisions whether a motion for a new trial was necessary in
a particular case, with the result that their cases have been dismissed for lack
of it. Perhaps the proposed change would require a motion for a new trial
in every case that is appealed, and to that extent it may be broader than is
absolutely necessary. To avoid that perhaps there should be a section pro-
viding just when a motion for a new trial is not necessary, as on a demurrer
to pleadings, a motion for judgment on pleadings, or on the answer to special
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questions by a jury, or where the case has been submitted on an agreed state-
ment of facts. We think it important that a motion for a new trial should
be required when a demurrer is sustained to evidence, for if the supreme court
reverses the ruling of the court below in such a case the only relief it can
grant is to direct a new trial, and where a demurrer is sustained to evidence
and plaintiff on appeal contends that proper evidence offered was erroneously
excluded by the trial court, that question can be examined in the supreme
court only when the motion for a new trial has been filed and the excluded
evidence placed upon the record by the affidavit, deposition or testimony of

a witness. (R. S. 60-3004.)

The next section of the proposed bill reduces the time for appealing civil
actions to two months, which under the present law is six months. Approxi-
mately fifty-five per cent of civil actions are appealed within sixty days.
We think this affords ample time, and for the more prompt disposition of busi-
ness this limitation should be made. It may be noted that under our present
statute certain insurance companies must appeal within sixty days (R. S.
1931 Supp. 40-713), workmen’s compensation cases must be appealed within
twenty days (R. S. 1931 Supp. 44-556), and an appeal from an order granting
a divorce must be taken within ten days (R. S. 60-1512). We have not heard
it seriously contended that litigants have been unduly deprived of their rights
by these limitations, and we think litigants in civil actions generally would
be deprived of no substantial right by being required to appeal within sixty
days.

The third section of the proposed bill is designed to clarify our statute con-
cerning the time of filing abstracts in appealed cases. Perhaps it would be as
well to repeal our present statute sought to be amended by this section, for,
because of the confusion in the statute, the supreme court has promulgated
rules covering the subject, which rules are now being followed.

The fourth section of the proposed bill requires notice of a cross-appeal to
be filed within twenty days after notice of appeal. Under the present pro-
visions this notice of cross-appeal may be given in the brief filed by appellee.
At times that works to the disadvantage of the appellant.

The fifth section covers a matter long regarded as important.

The proposed bill is as follows:

AN Acr relating to civil procedure, amending sections 60-3001, 60-3309, 60-3312,
60-3314 of the Revised Statutes of 1923, and repealing said original sections.
and also repealing section 60-3313 of the Revised Statutes of 1923.

Be it enacted by the Legislature of the State of Kansas: :

Secrion 1. That section 60-3001 of the Revised Statutes of 1923 be amended
so as to read as follows: A new trial is a reéxamination in the same court of
issues of law or of fact which arose, or were determined, in the trial of the case,
after a verdict by a jury, report of a referee, or a decision by the court. The
former verdict, report or decision shall be vacated and a new trial granted, on
the application of the party aggrieved, when it appears that the rights of the
party are substantially affected:

First. Because of abuse of discretion of the court, misconduct of the jury or
party, or accident or surprise which ordinary prudence could not have guarded
against, or for any other cause whereby the party was not afforded a reasonable
opportunity to present his evidence and be heard on the merits of the case.

Second. Erroneous rulings or instructions of the court.

Third. That the verdict, report or decision was given under the influence of
passion or prejudice.
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Fourth. That the verdict, report or decision is in whole or in part contrary
to the evidence.

Fifth. For newly discovered evidence material for the party applying, which
he could not, with reasonable diligence, have discovered and produced at the
trial.

Stxth. That the verdict, report or decision was procured by the corruption
of the party obtaining it. In this case the new trial shall be granted as a
matter of right, and all the costs made in the case up to the time of granting
thednew trial shall be charged to the party obtaining the decision, report or
verdict.

Sec. 2. That section 60-3309 of the Revised Statutes of 1923 be amended so
as to read: The appeal shall be perfected within two months after the rendi-
tion of the judgment or order appealed from, and security for costs in cases
appealed to the supreme court shall be given within such time and in such
manner as such court, by rule or special order, may provide: Provided, how-
ever, That appeals from judgments and appealable orders entered or rendered
before this act shall take effect may be perfected within two months from the
date of such judgment or order.

Sec. 3. That section 60-3313 of the Revised Statutes of 1923 be amended so
as to read: In all cases in which a transcript of the evidence is not necessary
in order to review the questions presented on appeal, the abstract of appellant
shall be served on the opposing party or his counsel and filed in the supreme
court within thirty days after the notice of appeal is filed with the clerk of the
trial court, and in all cases in which a transeript of the testimony is necessary
to present the questions presented on appeal the abstract of appellant shall be
so served and filed within four months after the notice of appeal is filed with
the clerk of the trial court. The abstract of the appellant shall contain a
synopsis of so much and of such parts of the pleadings, record, evidence and
proceedings in the case as appellant deems necessary for the cons1derat10n of
the court. If appellee deems the abstract of appellant to be insufficient to
present the questions for review he may, within thirty days after the service
upon him of appellant’s abstract, serve upon appellant, or his counsel, and file
with the clerk of the supreme court a counter abstract. Abstracts not chal-
lenged shall be deemed accurate and sufficiently complete to present the ques-
tions sought to be reviewed. In the event the accuracy of any abstract is chal-
lenged the court shall make such an order as the nature of the case and justice
warrant. Abstracts shall be printed unless, on application therefor and for
good cause shown, the court orders that they be presented otherwise. The
abstract may be bound separately or with the brief, as the party presenting
the same desires.

Skc. 4. That section 60-3314 of the Revised Statutes of 1923 be amended so
as to read: When notice of appeal has been served in a case and the appellee
desires to have a review of rulings and decisions of which he complains, he
shall, within twenty days after the notice of appeal is filed with the clerk of
the trial court, give notice to the adverse party, or his attorney of record, of
his cross-appeal and file the same with the clerk of the trial court, who shall
forthwith forward a duly attested copy of it to the clerk of the supreme court.

Sec. 5. When a party appeals from a final judgment he may have reviewed
any ruling adverse to him which was made at any time in the case.

Sec. 6. That sections 60-3001, 60-3309, 60-3312, 60-3313 and 60-3314 of the
Revised Statutes of 1923 be and the same are hereby repealed.

Sec. 7. This act shall take effect and be in force from and after its publica-
tion in the official state paper.
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Criminal Code Amendments.

Our attention has been called to several sections of the code of criminal
procedure which we think it would be well to amend, and we have prepared a
bill for that purpose. Section 1 provides the number of peremptory challeges
of jurors defendant may have in criminal cases and the next section provides
that the prosecution may have the same number.  Section 3 relates to persons
who may be retained as jurors in criminal cases and the fourth section relates
to the competency of certain classes of witnesses. The principal change in the
last section is that the violation of the last proviso therein shall require the
granting of a new trial. Our information is that this proviso is frequently
violated clearly by indirection or devise. To place the burden on defendant
of showing that he is prejudiced thereby is in effect to afford him no relief.
Perhaps the proviso should be taken out of the statute, but if it is permitted
to remain some effective relief should be given for its violation. The pro-
posed bill is as follows:

AN Acr relating to procedure in criminal cases, amending sections 62-1402,
62-1403, 62-1405, 62-1420 of the Revised Statutes of 1923, and repealing said
original sections, and repealing section 62-1404 of the Revised Statutes
of 1923.

Be it enacted by the Legislature of the State of Kansas:

Smerron 1. That section 62-1402 of the Revised Statutes of 1923 be amended
o as to read as follows: Each defendant in an indictment or information shall
be entitled to peremptory challege of jurors as follows:

First, If the offense charged is murder, to the number of nine, and no more.

Second, If the offense charged is a felony other than murder, to the number
of six, and no more.

Third, If the offense charged is a misdemeanor, to the number of three, and
no more.

Spe. 2. That section 62-1403 of the Revised Statutes of 1923 be amended so
as to read as follows: In all criminal trials the state may challege peremptorily
the same number of jurors allowed the defendant, or defendants, by the pre-
ceding section.

Sme. 3. That section 62-1405 of the Revised Statutes of 1923 be amended so
as to read as follows: No person shall be retained as a juror whose answers to
questions propounded by counsel or the court discloses that he has any opinion,
bias or prejudice which would prevent him from giving both to the prosecution
and to the defendant a fair and impartial trial, or whose physical infirmity or
lack of knowledge of the English language would prevent him from compre-
hending the business being conducted in court.

Sge. 4. That section 62-1420 of the Revised Statutes of 1923 be amended so
as to read as follows: No person shall be rendered incompetent to testify in
criminal causes by reason of his being the person injured or defrauded, or
intended to be injured or defrauded, or that would be entitled to satisfaction
for the injury, or is liable to pay the costs of the prosecution; or by reason
of his being the person on trial or examination; or by reason of his being the
husband or wife of the accused; but any such facts may be shown for the
purpose of affecting his or her credibility: Provided, That no person on trial
or examination, nor wife or husband of such person, shall be required to testify
except as a witness on behalf of the person on trial or examination: And
further provided, That the neglect or refusal of the person on trial to testify,
or of a wife to testify in behalf of her husband, shall not raise any presumption
of guilt, nor shall that circumstance be referred to by any attorney prosecuting

in the case, nor shall the same be considered by the court or jury before whom
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the trial takes place. The violation of this proviso shall require the granting
of a new trial.

Sec. 5. That sections 62-1402, 62-1403, 62-1404, 62-1405 and 62-1420 of the
Revised Statutes of 1923 be and the same are hereby repealed.

Smo. 6. This act shall take effect and be in force from and after its publica-
tion in the official state paper.

Pleadings in Action for Divorce.

Our present statutes relating to pleadings as applied to actions for divorce
or alimony appear to require that the facts constituting the grounds or cause
of action be set forth in the petition. This frequently results in placing
scandalous matter relating to one of the parties on the permanent records, or
in the files of the court. This should be avoided, particularly if there are
children of the union. In addition to that we are advised that threats of
filing scandalous charges sometimes are made for the purpose of forcing an
unreasonable settlement of property rights or the custody or maintenance
of children. Sometimes charges of this kind are made unjustly, but publicity
is given to them to the disgrace frequently of innocent parties. The importance
of the matter is further disclosed by the fact that our records show approxi-
mately thirty per cent of all civil actions disposed of by our district courts are
divorce cases. To avoid this we have prepared and recommended the passage
of a bill, as follows:

AN Acr relating to procedure in actions for divorce or alimony, or both, and
supplementing section 60-1501 of the Revised Statutes of 1923.

Be it enacted by the Legislature of the State of Kansas:

Secrron 1. That in all actions for divorce, or for alimony, or for both divorce
and alimony, the petition, or cross-petition, shall allege the causes relied upon,
as nearly as possible in the language of the statute (R. S. 60-1501), and without
detailed statement of facts. If the opposing party desires a statement of facts
relied upon the same shall be furnished to him by the petitioner or cross-
petitioner in a bill of particulars. A copy of this bill of particulars shall be
furnished to the court and shall constitute the specific facts upon which the
action is tried. The statements therein shall be regarded as being denied by
the adverse party, except as they may be admitted. The bill of particulars
shall not be filed with the clerk of the distriet court, nor become a part of
the records of such court, but if the action be appealed, and the question
sought to be reviewed relate to the facts set forth in the bill of particulars, it
shall be embodied in the abstract for the supreme court.

f?ggél This act is supplemental to section 60-1501 of the Revised Statutes
o ;

Skc. 3. This act shall take effect and be in force from and after its pub-

lication in the official state paper.
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Jurors—Jury Trials.

We have considered, first and last, numerous suggestions for the improve-
ment of the efficiency and the reduction of the expense of jury trials. In our
1928 report (page 8) we considered suggestions that the jury might return a
verdict agreed upon by less than the entire number of jurors. From the in-
vestigation made and information then at hand we concluded we were not
justified in making recommendations of that character. Perhaps the great
lack of efficiency in our jury trials results from an imperfect system of selecting
persons for jury service. The list now is made up in the first instance by the
township trustees and mayors of cities without any instructions to them with
regard to the class of persons who should be selected, and frequently it is
done in a very inefficient manner. In the two largest counties of the state
the judges of the district court are authorized by statute (R. S. 43-135) to pre-
pare the lists of persons for jury service, but frequently in doing so they have
but little information concerning the persons other than the fact that their
names were on the tax roll of the preceding year. Thinking perhaps the legis-
lature would not care to disturb the method of selecting jurors in those coun-
ties, but deeming it necessary that provision should be made for a more in-
telligent selection of persons for jury service, we have drafted a measure which
we are confident would effect that purpose, and with no additional expense
from the method now used. The proposed bill for that purpose is as follows:

AN Acr relating to the selection of jurors, creating a board of jury commis-
sioners, and repealing sections 43-101, 43-102, 43-103 of the Revised Statutes
of 1923

Be it enacted by the Legislature of the Stale of Kansas:

Secrioxn 1. That in all counties of this state having a population of less
than 90,000 there is hereby created a board of jury commissioners which shall
be composed of the judge of the district court, the county clerk, the clerk of
the district court and the probate judge. Such jury commissioners shall, prior
to November first of each year, advise the trustee of each organized township
and the mayor of any city not included in any corporate limits of any town-
ship, either orally or in writing, as to the duties of such officers in compiling
the list of jurors hereinafter provided for. Pursuant to such instructions and
advice each of such trustees and mayors in each county shall, during the
month of November of each year, make a list of persons to serve as jurors for
the ensuing year as hereinafter provided.

SEc. 2. They shall select from those assessed on the assessment roll for the
current year suitable persons having the qualifications of electors, and in mak-
ing such selection they shall choose only those who are not exempt from serv-
ing on juries and who are possessed of good moral character and of proved
integrity, in possession of their natural faculties, with a good knowledge of the
English language, who are not infirm or decrepit, and who are well informed
and free from legal exceptions. Such selection shall be in the proportion of
two persons for each fifty inhabitants of such township or city: Provided,
That no person shall be selected as such juror who, either in person or by any
other means, shall solicit his selection as such.
~  Sec. 3. In making such selection each person who shall have served as a
juror in a court of record within the year next preceding such selection shall
be excluded from a list of jurors for the then ensuing calendar year, and if any
such person shall be selected or drawn it shall be the duty of the court to which
such juror shall be summoned to strike the names of such persons from the
list of jurors, and it shall be good cause of challenging any juror that such
juror shall have served as a juror in any court of record during the year pre-
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ceding any such selection, and no juror called or summoned who shall have so
served during such preceding year shall draw any pay for more than one day
during the term of court to which he shall be so summoned. A list of the
persons so selected shall be immediately after such selection certified by the
officers making the same to the county clerk of such county. Such lists shall
be accompanied by a written statement made by the officer preparing the
same, setting forth the correct name, age, occupation and general character-
isties of each person whose name shall appear on such lists, together with such

other information as such officer may deem of value in determining the fitness
and qualification of such person as a juror. Within thirty days after the cer-
tification of such list, the board of jury commissioners shall examine the same,
inquire into the qualifications and general fitness of such persons as jurors, and
shall select therefrom the name of one person for each fifty inhabitants of each
township and each city not included in any corporate limits of any township
in the county, and such list shall be filed with the county clerk, and the same
shall constitute the list of jurors for the year beginning January first thereafter.

Sec. 4. That sections 43-101, 43-102 and 43-103 of the Revised Statutes of
1923 be and the same are hereby repealed.

Skc. 5. This act shall take effect and be in force from and after its publica-
tion in the statute book.

In more recent months we have had our attention called to the expense to
the counties, particularly in the larger counties in the state, of the per diem
and mileage of jurors. For the purpose of getting something tangible as a
basis for recommendation we have collected the information of the amount
paid in the several counties for jury service for the year beginning July 1,
1930, and ending June 30, 1931. The reports of the various counties are as
follows:

Allen, $3,266.40; Anderson, $1,277; Atchison, $743.30; Barber, $793.30; Bar-
ton, $1,770.50; Bourbon, $2,627.90; Brown, $1,391.90; Butler, $6,891.04; Chase,
$74890; Chautauqua, $2,344.90; Cherokee, $3,878.70; Cheyenne, $1,15947;
Clark, $393; Clay, $1,422.55; Cloud, $668.50; Coffey, $1,431.30; Comanche,
$440.65; Cowley, $6,206.55; Crawford, $6,186.05; Decatur, $391.20; Dickin-
son, $1,160.35; Doniphan, $1,383.35; Douglas, $2,031.70; Edwards, $1,620.80;
Elk, $49145; Ellis, $1,295.72; Ellsworth, $1,51040; Finney, $2,669.60; Ford,
$1,945.80; Franklin, $2649.75; Geary, $1,39065; Gove, $400.10; Graham,
$77050; Grant, $1,199.30; Gray, $681.90; Greeley, $627.85; Greenwood,
$2,165.75; Hamilton, $1,012.69; Harper, $1,573.40; Harvey, $1,007.55; Haskell,
$623.35; Hodgeman, $507.60; Jackson, $1,06644; Jefferson, $1,353.70; Jewell,
$568.90; Johnson, $3,734.15; Kearny, $250; Kingman, $1,277.80; Kiowa, $748;
Labette, $1,442.80; Lane, $750.40; Leavenworth, no report; Lincoln, $1,534.80;
Linn, $1,223.85; Logan, $663.80; Lyon, $934.30; Marion, $1,133.15; Marshall,
$3,388.90; McPherson, $2,226.45; Meade, $204.60; Miami, $3,793.10; Mitchell,
$1,709; Montgomery, $9,585.10; Morris, $3,762.80; Morton, $714.15; Nemaha,
$1,735.85; Neosho, $1,922.80; Ness, $1,236; Norton, $683.40; Osage, $1,793.65;
Osborne, $574.20; Ottawa, $1,614.85; Pawnee, $930.10; Phillips, $579.35; Potta-
watomie, $1,968.80; Pratt, $483.45; Rawlins, $18.80; Reno, $5,608.20; Republic,
$913.60; Rice, $1,999.10; Riley, $3,566.30; Rooks, $1,441.35; Rush, $14.25; Rus-
sell, $798.70; Saline, $4,652.25; Scott, $638.60; Sedgwick, $31,32540; Seward,
$1,703.20; Shawnee, $19,323.93; Sheridan, $1,600.55; Sherman, $3,159.70; Smith,
$1,215.10; Stafford, $2,145.05; Stanton, $795.20; Stevens, $861.50; Sumner,
$3,699.55; Thomas, $1,201.10; Trego, $1,756; Wabaunsee, $529.90; Wallace,
$169.20; Washington, $1,398.70; Wichita, $12745; Wilson, $3,171.20; Wood-
son, $1,571.15; Wyandotte, $29,745.80. Total, $253,582.14.
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It has been suggested that this expense might be materially reduced if
juries of six were used where the parties consent to it. A few of our district
judges have experimented with this suggestion and advise us that when an
intelligent selection of persons for jury service is made, the results of the
trials are as satisfactory to the litigants as when a jury of twelve is used; that
there is some saving of time in the trial, and a substantial saving of expense
to the county. To enable that to be done we need change but one section in
the statute relating to civil procedure and another section of the statute re-
lating to criminal procedure. Appropriate bills for that purpose are as follows:

AN Acr relating to civil procedure, amending section 60-2903 of the Revised
Statutes of Kansas of 1923, and. repealing said original section.

Be it enacted by the Legislature of the State of Kansas:

SectioNn 1. That section 60-2903 of the Revised Statutes of Kansas of 1923
be and the same is hereby amended to read as follows: 60-2903. Issues of
fact arising in actions for the recovery of money or of specific real or personal
property shall be tried by jury, unless a jury trial is waived or a reference be
ordered as hereinafter provided. All other issues of fact shall be tried by the
court, subject to its power to order any issue or issues to be tried by a jury
or referred as provided in this code. Unless a jury of twelve be demanded by
ewther party within ten days after the issues are joined the trial shall be by
ST Jurors.

Sec. 2. That section 60-2903 of the Revised Statutes of Kansas of 1923, and
all acts or parts of acts in conflict herewith, are hereby repealed.

Sec. 3. This act shall take effect and be in force from and after its publica-
tion in the statute book.

AN Acr relating to criminal procedure, amending section 62-1401 of the Re-
vised Statutes of Kansas of 1923, and repealing said original section.

Be it enacted by the Legislature of the State of Kansas:

Secrron 1. That section 62-1401 of the Revised Statutes of Kansas of 1923
be and the same is hereby amended to read as follows: 62-1401. The defend-
ant and prosecuting attorney, with the assent of the court, may submit the
trial to the court, except in cases of felonies. All other trials shall be by jury,
to be selected, summoned and returned as prescribed by law. In all misde-
meanor cases, unless a jury of twelve be demanded by the defendant or com-
plainant or prosecuting attorney before the case is called for trial, they shall
be tried by six jurors.

Sec. 2. That section 62-1401 of the Revised Statutes of Kansas of 1923, and
all acts and parts of acts in conflict with this act, are hereby repealed.

Sec. 3. This act shall take effect and be in force from and after its publica-
tion in the statute book.
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Redemption of Real Property.

Following the discussion of this subject (page 21, April BuLLETIN; page 66,
October BuLLeTIN) we have completed the draft of a bill modifying our
present statute concerning the redemption of real property sold on execution
or orders of sale. Briefly, it provides that the sale shall be had at the end
of the redemption period rather than at the beginning. It makes more certain
just what is being sold, especially under general execution. It does not shorten
the period of redemption now provided by statute. It results in economy in
handling this class of cases, and we think it fully protects the rights of all
parties even better than our present law, and it will eliminate controversy over
some troublesome questions which now arise. The proposed bill as we have
prepared it is as follows:

AN Acrt relating to the sale of property on general execution, special execution,
and order of sale and the redemption thereof, and amending sections 60-3408,
60-3416, 60-3438, 60-3455, 60-3457, 60-3459, 60-3460, 60-3461, 60-3462, 60-3465,
and 60-3466 of the Revised Statutes of 1923, and sections 60-3430 and 60-3443
of the 1931 Supplement to the Revised Statutes of 1923, and repealing sec-
tions 60-3408, 60-3416, 60-3438, 60-3440, 60-3441, 60-3442, 60-3444, 60-3445,
60-3446, 60-3447, 60-3448, 60-3449, 60-3450, 60-3452, 60-3455, 60-3456, 60-3457,
60-3459, 60-3460, 60-3461, 60-3462, 60-3463, and 60-3466 of the Revised Stat-
utes of 1923, and sections 60-3439 and 60-3443 of the 1931 Supplement to the
Revised Statutes of 1923.

Be it enacted by the Legislature of the State of Kansas:

Secrion 1. That section 60-3408 of the Revised Statutes of 1923 be and
the same is hereby amended to read as follows: Section 60-3408. The officer
to whom a writ of execution is delivered shall proceed immediately to levy the
same upon the goods and chattels of the debtor; but if no goods and chattels
can be found the officer shall indorse on the writ of execution “No goods,”
and forthwith levy the writ of execution upon the lands and tenements of the
debtor which may be liable to satisfy the judgment; the officer shall make a
return showing the lands and tenements of the debtor levied upon, and the
judgment creditor shall file an application with the court describing the
lands and tenements levied upon and the court shall fix the date after which
an order of sale may issue, and the court shall make an order making known.
and unknown persons claiming or having an interest in the property levied on,
parties to the proceeding, and shall determine the interest of the execution
debtor in the lands and tenements levied upon. If any of the lands and tene-
ments of the debtor so levied upon shall be encumbered by mortgage or any
cther lien or liens, such lands and tenements may be levied upon and sold
subject to such lien or liens.

Sec. 2. That section 60-3416 of the Revised Statutes of 1923 be and the
same is hereby amended to read as follows: Section 60-3416. Lands and tene-
-ments taken on execution or to be sold on order of sale shall not be sold until
the expiration of the date fixed by the court after which an order of sale may
issue. After the date so fixed, on the przcipe of a party to the action, an
order of sale shall issue to the sheriff who shall cause public notice of the time
and place of sale to be given for at least thirty days before the day of sale, by
advertisement in some newspaper regularly printed and published and having
a general circulation in the county, to be designated by the party ordering the
sale, or in case no newspaper be printed in the county, in some newspaper in
general circulation therein. All sales made without such advertisement shall
be set aside on motion by the court to which the execution is returnable. And
no greater sum shall be taxed as costs for advertising in any case than the
amount received or to be received by the publisher, printer, or editor of the
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paper doing the printing, and which shall not exceed the amount prescribed
by law for such publication.

Skc. 3. That section 60-3439 of the 1931 Supplement to the Revised Statutes
of 1923 is hereby amended to read as follows: Section 60-3439. The defendant
owner may redeem any real property sold under execution, special execution,
order of sale, for the amount sold for, together with interest, cost and taxes,
as provided in this act at any time within ten days from the day of sale as
provided herein, and shall in the meantime be entitled to possession of the
property, and the date after which an order of sale may issue shall not be
fixed at less than eighteen (18) months from the date of the judgment or date
of levy, except where the court or judge shall find that the lands and tenements
have been abandoned or not occupied in good faith, then, in that event, the
court may fix the date not less than six months from the date of judgment or
date of levy: Provided, That oil and gas leases or oil and gas leasehold estates
may be sold immediately after judgment or levy, and in all sales of oil and gas
leases under order of sale or levy the property shall be appraised and sold for
not less than two-thirds of its appraised value: And provided further, That
any contract and any mortgage or deed of trust agreeing to the sale of the
real property within any period less than eighteen (18) months from the date
of the judgment or waiving the ten-days’ period of redemption after the sale
shall be null and void, except that any corporation organized under the laws
of the United States, the District of Columbia or any state of the United
States, may, as mortgagor, agree in the mortgage instrument to a sale being
made at a shorter period than eighteen (18) months after the date of judgment
or may consent to a sale of the property being made immediately after the
judgment as against said corporation mortgagor owner, and all such agree-
ments when so made shall be fully binding on such mortgagor.

Sec. 4. That section 60-3443 of the 1931 Supplement to the Revised Statutes
1923 is hereby amended to read as follows: Section 60-3443. During the period
allowed between the date of judgment or the date of levy and the date fixed
after which an order of sale may issue, the judgment creditor may pay the
taxes on the land and tenements ordered sold or levied on, the insurance
premium on the buildings thereon, and interest or sums due upon any prior
lien or encumbrance thereon, and may move to have the sums so paid added
to his judgment, and upon due notice and hearing the court may adjudge such
sums with interest at the rate of six per cent since their payment to be added
to the amount of the judgment previously rendered. The order of sale when
issued shall include the sums so adjudged to be added. If the property is
sold, the debtor shall have the right to redeem the property at any time
within ten days after the sale by paying to the clerk of the district court the
sum for which the property was sold with interest at six per cent from the
day of sale and the costs of redemption, and the property shall not be subject
to further sale to satisfy the judgment or any sums allowed herein.

Skc. 5. That section 60-3455 of the Revised Statutes of 1923 be and the same
is hereby amended to read as follows: Section 60-3455. That the lands and
tenements levied on, or sold on order of sale, may be sold or transferred by
the defendant owner, and the transferee may have the same rights as the
defendant owner, but the property levied on or ordered sold shall not be
subject to levy or sale on execution after the date of judgment or after the
court fixes the date for sale on execution, and the defendant owner or his
transferee shall be entitled to possession and all the rents and profits there-
from until expiration of the ten-day period of redemption, and the rents and
profits therefrom for such time shall be exempt from levy or sale on execution.

Sec. 6. That section 60-3456 of the Revised Statutes of 1923 be and the
same is hereby amended to read as follows: Section 60-3456. The holder of
the legal title at the time of the issuance of the execution or order of sale
shall have the same right to pay the judgment and other sums due the judg-
ment creditor upon the same terms and conditions as the defendant in execu-
tion, and also shall be entitled to the possession of the property the same as
the defendant in execution as herein provided.
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Sec. 7. That section 60-3457 of the Revised Statutes of 1923 be and the
same is hereby amended to read as follows: Section 60-3457. If the defendant
in execution or order of sale or his transferee or the owner of the legal title,
fail to redeem, the sheriff shall, at the end of the period of redemption herein
provided upon the confirmation of the sale by the court, execute a deed to
the purchaser or his assignee. If the person entitled to the deed be dead, the
deed shall be made to his heirs or devisees; but the property will be subject to
all liens or to the payment of all debts of such deceased person in the same
manner as if acquired during his lifetime. :

Sec. 8. That section 60-3459 of the Revised Statutes of 1923 be and the
same is hereby amended to read as follows: Section 60-3459. The purchaser
or party entitled to a deed under sale as herein provided, may, after the deed
is made to him by the sheriff, recover damages for any injury or waste per-
mitted upon the property purchased after date of judgment or after the time
is fixed for sale on execution and before possession is delivered under the
conveyance.

Sec. 9. That section 60-3460 of the Revised Statutes of 1923 be and the
same is hereby amended to read as follows: Section 60-3460. The land and
tenements once sold upon order of sale, special execution or general execution
shall not again be liable for sale for any balance due upon the judgment or
decree under which the same is sold, or any judgment or lien inferior thereto:
Provided, however, If the real property sells for more than enough to satisfy
the judgment or decree, any inferior judgment or lien shall be a lien upon the
excess proceeds.

Sec. 10. That section 60-3461 of the Revised Statutes of 1923 be and the
same is hereby amended to read as follows: Section 60-3461. After the date
of judgment or after the time fixed for the sale on execution the judgment
creditor shall be entitled to prevent any waste or destruction of the premises
purchased, and for that purpose the court, on proper showing, may issue an
injunction; or, when required to protect said premises against waste appoint
and place in charge thereof a receiver, who shall hold said premises until such
time as the purchaser is entitled to a deed and shall be entitled to rent and
control and manage the same; but the income during said time, except what is
necessary to keep up the repairs and prevent waste, shall go to the owner or
defendant in execution or the owner of its legal title.

Sec. 11. That section 60-3463 of the Revised Statutes of 1923 be and the
same is hereby amended to read as follows: Section 60-3463. The sheriff shall
at once make a return of all sales made under this act to the court; and the
court, if it find the proceedings regular and in conformity with law and
equity, shall confirm the same and shall order the sheriff to make the purchaser
a deed as provided for herein, and shall direct the clerk to make an entry of
such findings and order on the journal.

Sec. 12. That section 60-3466 of the Revised Statutes of 1923 be and the
same is hereby amended to read as follows: Section 60-3466. Whenever a
lien shall be given for the purchase price of any real estate, and default shall
be made in the conditions of the mortgage or instrument giving such lien
before one-third of the purchase price of said real estate shall be paid by the
purchaser thereof, such purchase-money lien may be foreclosed by the legal
holder thereof in the manner now provided by law for the foreclosure of other
mortgages, and such real property may be sold on judgment of foreclosure as
now provided by law: Provided, That whenever any such purchase-money
lien is foreclosed the court shall fix the date of sale six months from the date
of judgment, and if said property is not redeemed as herein provided within
ten days after the date of sale the purchaser shall be entitled to a deed.

Sec. 13. That sections 60-3408, 60-3416, 60-3438, 60-3440, 60-3441, 60-3442,
60-3444, 60-3445, 60-3446, 60-3447, 60-3448, 60-3449, 60-3450, 60-3452, 60-3455,
60-3456, 60-3457, 60-3459, 60-3460, 60-3461, 60-3462, 60-3463 and 60-3466 of the
Revised Statutes of 1923, and sections 60-3438 and 60-3443 of the 1931 Supple-
ment to the Revised Statutes of 1923, are hereby repealed.

Skc. 14. That this act shall take effect and be in force from and after its
publication in the statute book.
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EMINENT DOMAIN.

The Administrative and Judicial Methods of Procedure.
By CHESTER STEVENS.

The Judicial Council has been making a study of the constitution and the
statutes relative to the appropriation of private property under the power of
eminent domain. In the April, 1932, BurieriN the subject was generally dis-
cussed, attention being directed primarily to the lack of uniformity in the
statutes authorizing the exercise of the power. In the July issue a proposed
act concerning the exercise of the power of eminent domain, and attempting
to outline a code of procedure following the administrative method, was pub-
lished. In the October issue this proposed act was further discussed, and
through the courtesy of Franklin Corrick a synopsis of the numerous statutes
in Kansas pertaining to eminent domain was included. The utter lack of
uniformity, ambiguity in practically all of the statutes conferring the power
of eminent domain, and the almost total absence of provision for procedure
are strikingly illustrated. This compilation refers to 113 sections of the Re-
vised Statutes relating in some manner or to some extent to the power of
eminent domain and the method of its exercise.

The necessity for the elimination of these numerous and scattered sections,
and the adoption of a uniform code of procedure applicable and workable
for all purposes of condemnation and procedure is certainly beyond dispute.

Mr. Corrick has prepared a proposed act concerning the exercise of the
power of eminent domain, and establishing a code of procedure for the exer-
cise of the same following the judicial method.

Two methods of procedure are quite well defined and recognized. One is
known as the administrative procedure and the other as the judicial procedure.
The first obviates the necessity of proceedings in the courts except upon ap-
peal. The second takes the matter directly to the court in the first instance,
and all proceedings from the institution to the conclusion are matters of
judicial action and record. The proposed bill by Mr. Corrick is excellently
drawn and outlines a very definite procedure by the judicial method.

The attention of the bench and bar of Kansas is particularly desired as to
the merits of the two methods of procedure, or a blending of the two methods
whereby one uniform, plain and simple code can be devised for this state
covering the whole field of eminent domain.

The power of eminent domain is inherent. in sovereignty. It is sovereign
power. This power is vital to the very existence of sovereignty. It was an
incident of sovereignty prior to written constitutions and is not dependent
upon constitutions for its exercise or recognition. Tt is dormant until it is
invoked, and method of its exercise is prescribed by the law-making body.
Therefore it follows that the state must prescribe how it may be exercised.

The merits of the administrative method are largely in its simplicity and
the expeditious manner in which it may be exercised, appropriations effected,
damages paid, and possession or right to use secured. It naturally is less
expensive than the judicial method, but, unless carefully safeguarded, lacks
the certainty of adjudication of the rights of all parties interested in the land
and the finality which characterizes the judicial method.
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In the judicial method outlined, the proceeding originates in the court
designated by the statute. The proposed bill largely follows the procedure of
the ecivil code concerning the institution of civil actions. Application is made
by the filing of a petition and the issuance of summons, and authorizes publi-
cation service where the parties interested are nonresidents of the state. Pro-
vision is made for joining of issues, trial on the merits, and the rendition of
judgment from which an appeal is allowed to the supreme court. The judg-
ment of the court is final unless appealed from, as authorized. The method
naturally involves a careful examination of the title to the land, making all
persons interested in the land in any manner parties defendant to the action.

The Judicial Council desires to recommend legislation on this subject and
seeks the help and coGperation of the bench and bar in the preparation and
presentation of a proposed act which will most effectually accomplish the
enactment of a law providing for the most desirable, expeditious and inexpen-
sive procedure.

The Judicial Council plans to have a meeting early in the legislative session,
at which time it hopes, with the aid of suggestions of attorneys and others
interested, to be able to put in final form a proposed bill for the exercise of
the right of eminent domain, broad enough in its scope t6 be applicable to all
cases, simple in its procedural provisions, and yet definite enough to give full
protection to the respective parties and to embody the elements of finality of
determination. As a basis for that study we are printing both of the bills here-
tofore referred to. The one proceeding on the administrative method is as
follows:

AN Acrt concerning the power of eminent domain, and providing a code of pro-
cedure for the exercise thereof.

Be it enacted by the Legislature of the State of Kansas:

Secrion 1. Any person, copartnership, corporation and the state, including
its municipal subdivisions, may exercise the power of eminent domain only in
accordance with the provisions of this act.

Sec. 2. No right of way shall be appropriated to the use of any corporation
until full compensation therefor first be made in money or secured by a deposit
of money to the owner irrespective of any benefit from any improvement pro-
posed by such corporation.

Sec. 3. The right to take private property shall depend solely upon the
public use of the property sought to be taken, and if the use will be beneficial
to the public the power may be invoked in accordance with the provisions of
this act.

Sec. 4. Any person, copartnership, corporation, the state or any of its muni-
cipal subdivisions shall file in the office of the clerk of the district court of the
county in which the land proposed to be taken is located an application in
writing, duly verified, stating the name of the petitioner, and if the state or
municipality is the petitioner, a certified copy of the resolution, ordinance or
other proceedings authorizing the same, a description of the lands involved
and the exact boundaries of the part sought to be taken and the extent and
character of the use to which the petitioner proposes to subject the land.

Sec. 5. Said application shall be presented to the judge of the district court
of said county, and in his absence or inability to act, the same may be pre-
sented to the probate judge of such county, who shall examine said applica-
tion, and if said proposed purpose is impressed with public use or benefit the
district judge or probate judge, as the case may be, thereupon shall appoint
three competent disinterested householders of such county as commissioners,
upon actual view, to proceed to lay off and condemn the lands sought to be
taken as described in the application. If the judge shall deny said application
the petitioner forthwith may file with the clerk of the district court a notice of
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appeal, and thereupon the clerk forthwith shall certify the same to the supreme
court for immediate decision.

Skc. 6. The appointment of the commissioners shall be in writing and signed
by the judge and filed with the clerk of the district court. The commissioners
forthwith shall take an oath honestly and faithfully to discharge their duties
as such commissioners, and thereupon shall proceed to an actual view of the
lands sought to be taken and shall appraise the same at its actual cash value
and shall assess the damages to those parts, portions and parcels not taken, the
valuation and assessment of damages to be allotted to the respective owners of
such lands. Except in cases of condemnation of rights of way for corporations,
the commissioners shall offset against the damages allowed to those portions of
the several tracts, portions or parcels not taken, such benefits as they shall
determine will result to the owner or respective owner of the lands affected,
but in no event shall the allowance of benefits exceed the amount of damages.
The commissioners shall embody their doings in a written report to which
their oath shall be attached, sign and file the same with the clerk of the dis-
trict court.

Skc. 7. If the petitioner desires immediately to occupy the lands proposed
to be taken, he thereupon shall pay to the clerk of the district court the respec-
tive sums allowed to the respective owners as compensation for the land taken,
and damages, if any, to the lands not taken, and shall execute and file with the
clerk, to be approved by the clerk, a good and sufficient bond in a sum equal
to the allowance made by the commissioners to indemnify the respective land-
owners for additional compensation and all damages which may be allowed in
the event of an appeal, as hereinafter provided, and thereupon the petitioner
may enter into the possession of the land. :

Sec. 8. Upon the filing of the report of the commissioners the clerk of the
district court shall issue a summons to each of the owners of the property
affected by the condemnation proceedings, if their residence is within the state
of Kansas and known, such summons to be directed to such owner and de-
livered or sent to the sheriff of the county of such owner’s residence to be
served by such sheriff and return made thereof as in case of summons in civil
actions. If service of summons cannot be made upon such owners within the
state of Kansas, or if their whereabouts or residence is unknown, such owners
and all nonresident owners of the state of Kansas thereupon shall be notified
of said condemnation by said clerk by publication of a notice once each week
for four consecutive weeks in some newspaper published and of general cir-
culation in such county, or if none be published therein then one of general
circulation in such county, which notice shall state the name of the petitioner,
a description of the several tracts and parcels of land owned by such unknown
or nonresident owners, and an accurate description of the several parts thereof
sought to be taken, together with the amount of compensation allowed for
the part or parts taken, the amount of damages assessed and the amount of
benefits, if any, deducted, and which notice further shall notify such owners
that unless they shall appeal from the award of said commissioners on or be-
fore a certain date therein specified, which shall be twenty days after the last
publication, said award will become binding and final on them. Proof of
publication shall be made and filed as in other cases.

Sec. 9. Any owner affected by such condemnation proceedings upon whom
service of summons has been made by the sheriff as in the last preceding sec-
tion provided within ten days after the return day of said summons may
appeal to the district court of the county wherein said lands are situated by
filing with the clerk of the district court a written notice, stating his name, a
description of the land which he claims to own and which is affected by said
condemnation proceedings, and stating that he appeals to the district court
from the award of the commissioners, and thereupon the clerk shall docket the
appeal as in other cases.

Sec. 10. If the petitioner shall feel aggrieved by the award of the commis-
sioners as to any particular tract or parcel of land affected by the condemnation
proceedings, he may enter into the occupancy of the land by complying with
the provisions of section 7, and filing with the clerk of the district court within
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twenty days after the filing of the report of the commissioners with said clerk,
o motice of appeal, stating his name, the name of the owner or owners of the
tract or tracts affected, and stating that he appeals to the district court from
such award, and the clerk shall thereupon docket said appeal as in other cases.

Skc. 11. All such appeals shall be tried as other civil actions.

Sec. 12. Either party may appeal from the district court to the supreme
court as appeals are taken in civil cases under the code of civil procedure.

Skc. 13. In all proceedings in the district court the code of civil procedure
shall govern the same.

Sme. 14, All costs and expenses of filing the application and appointinent
of the commissioners, of the report, and of all summons issued and served and
all notices published, as in this act provided, and the fees of the commissioners
to be fixed by the judge, shall be paid by the petitioner, and in all appeals
from the award of the commissioners the party appealing shall make security
for costs as provided in the code of civil procedure.

Smc. 15. Upon final payment of the award or in case of appeal, on final
judgment, the petitioner thereupon shall become vested with the fee-simple
title to the lands taken under the condemnation proceedings.

Src. 16. All statutes relating to condemnation proceedings now in force
in this state are hereby repealed: Provided, however, That any and all con-
demnation proceedings instituted or commenced and not completed before the
publication of this act shall be in accordance with the statutes now in force.

Skc. 17. This act shall take effect and be in force from and after its pub-
lication in the official state paper.

The one proceeding upon the judicial method is as follows:

AN Acr concerning the power of eminent domain and providing a uniform
code of procedure for the exercise thereof.

Be it enacted by the Legislature of the State of Kansas:

Sgerton 1. Any person, copartnership, corporation and the state, including
its political and municipal subdivisions, having the power of eminent domain,
may exercise such power only in accordance with the provisions of this act.

Sge. 2. The right to take private property under the power of eminent
domain shall depend solely upon the public use of the property sought to be
taken, and if the use will be beneficial to the public the power may be invoked
in accordance with the provisions of this act.

Sec. 3. For the purpose of obtaining information as to the advantages and
disadvantages of the land and the amount of land that may be required, the
condemning party may, upon proper notice to the landowner, enter upon the
land for the purpose of surveying such land and for locating the improvement.
The manner of making the survey shall be compatible with the greatest public
benefit and the least injury to private property. Such entry shall constitute
no cause of action in favor of the owner except for actual damages for injuries
resulting from negligence, wantonness or malice.

Sec. 4. Any person, copartnership, corporation and the state, including its
political and municipal subdivisions, desirous of exercising its right of eminent
domain must bring its proceedings in the district court of the county in which
the property or some part thereof is situated. Such proceedings shall be com-
menced by filing a petition the same as an ordinary civil action under the
code of civil procedure. The petition may be filed in vacation as well as in
term time. The district court shall be open at all times for hearing and de-
termining such actions, and the time for pleading and for hearing may be
advanced so as to give precedence over other actions.

Sec. 5. The following matters shall be set forth in the petition: (1) The
name of the condemning party as plaintiff and the names of the owners or
parties having an interest in the property as defendants, including all lien
holders of record, as shown by the records of such county. (2) A description
of each lot and parcel of land sought to be condemned, and, where a right of
way is sought, a map thereof shall be attached as an exhibit. (3) An allega-
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tion of the purpose for which the property is sought, with facts showing that it
is necessary for such purposes. (4) A statement that the plaintiff has been
unable to agree with the owner or owners as to the price of the property
sought. (5) Facts showing that all preliminary proceedings required by law
have been taken. The form of the petition shall in all respects, so far as pos-
sible, be the same as in ordinary civil actions.

Sec. 6. Upon the filing of the petition the clerk of the district court shall
issue a summons to each of the owners or persons owning any interest in the
property, including holders of liens thereon, named in the petition as defend-
ants, if their residence is within the state of Kansas and known, such sum-
mons to be directed to such owners or lienholders and delivered and sent to
the sheriff of the county of such owner’s or lienholder’s residence to be served
by such sheriff and return made thereof as in case of summons in civil actions.
If service of summons cannot be made upon such owners or lienholders within
the state of Kansas, or if their whereabouts or residence is unknown, such
owners or lienholders and all nonresident owners or lienholders of the state
of Kansas thereupon shall be notified of said petition by said clerk by pub-
lication of a notice once each week for two consecutive weeks in some news-
paper published and of general circulation in such county, or if none be pub-
lished therein then one of general circulation in such county, which notice
shall state the name of the petitioner, a description of the several tracts and
parcels of land of such unknown owners or lienholders or nonresident owners
or lienholders, and an accurate description of the several parts thereof sought
to be taken. Proof of publication shall be made and filed as in other cases.

Sec. 7. Any person having an interest in the property sought to be con-
demned, though not named in the petition, may apply to be made a party and
may appear, plead and defend in respect to his own interest, in the same
manner as if named in the petition.

Sec. 8. Any city seeking condemnation of property within its territorial
limits shall, by ordinance or resolution, determine necessity for the proposed
improvement and the necessity of taking the particular property. As soon
as practicable after the adoption of such ordinance or resolution the city shall
file a petition in the district court as in this act provided. In all other cases
plaintiff’s allegations as to the necessity of taking property for a designated
public use shall be taken as true unless issues are joined on that question, in
which case the necessity shall be determined by the court without a jury.

Sec. 9. The plaintiff may, after the action is commenced and necessity has
been determined, upon proper notice to the owner, apply to the court for a
right to oceupy the premises proposed to be taken and begin the improvements
thereon pending the action. On the hearing of the application, proof by
affidavit or otherwise shall be taken as to the reason for requiring a speedy
occupation and the damages likely to accrue from such condemnation, and the
application shall be granted or refused according to the equities of the case.
The application shall not be granted unless the plaintiff shall execute a good
and sufficient indemnity bond, with sureties, in a penal sum to be fixed by
the court at not less than double the amount of damages likely to result from
the condemnation; but such amount shall be determined for the purposes of
the application only and shall be inadmissible in evidence on the final hearing.
Such a bond shall not be required of the state and its municipal subdivisions,
but in lieu thereof the state or any of its municipal subdivisions shall deposit
the amount of damages likely to accrue with the clerk of the district court.
In case of substantial building or buildings situated on the land or valuable
business being conducted in building or buildings thereon, the application may
be granted only on condition that the plaintiff waive his right to abandon the
proceedings. In case the application provided for in this section is granted
the plaintiff shall proceed with all diligence to carry the proceedings to final
judgment.

Sec. 10. The assessment of damages shall be determined by such three dis-
interested persons as may be agreed upon by the parties. If the parties do not
agree on all the commissioners they shall be appointed by the court, giving
preference to those agreed upon by the parties. The appointment of the com-
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missioners shall be in writing signed by the judge and filed with the clerk of
the district court. Said commissioners shall take an oath to honestly and
faithfully perform and discharge their duties as such commissioners, and upon
actual view shall proceed to lay off and condemn the land sought to be taken
as described in the petition. The commissioners shall be allowed such com-
pensation for their services as the court may deem just and proper, which
shall be taxed as part of the costs in the case.

Sgc. 11. Said commissioners shall appraise the property sought to be con-
demned at its actual cash value and shall assess the damages to those parts,
portions and parcels not taken, the valuation and assessment of damages to be
allotted to the respective owners of such lands. Except in cases of condemna-
tion of rights of way for corporations, the commissioners shall offset against
the damages allowed to those portions of the several tracts, portions or parcels
not taken, such benefits as they shall determine will result to the owner or
respective owners of the property affected, but in no event shall the allowance
of benefits exceed the amount of damages. The commissioners shall embody
their doings in a written report to which their oath shall be attached, sign and
file the same with the clerk of the district court.

Sec. 12. Unless written exceptions to the commissioners’ report are filed
with the clerk of the district court within 30 days after the filing of such report
a personal judgment shall be rendered by the court in accord with said report.
Upon the filing of exceptions to the commissioners’ report by either party the
question of damages shall be tried as other civil actions by the court without
a jury, except that the court may refer the report back to the same or dif-
ferent commissioners for a reassessment. The court may modify, alter or
change the report and may diminish or increase the damages, and its decree
shall be final unless appealed from. In other cases the power of the court
shall be the same as in ordinary civil actions.

Sec. 13. For the purpose of assessing compensation and damages the right
thereto shall be deemed to have accrued at the date of issuance of process or
other commencement of the action and its actual value at that date shall be
the measure of compensation for all property to be actually taken, and the
basis of damages to property not actually taken but injuriously affected, in all
cases where such damages are allowed, as provided in sec. 11 of this act:
Provided, That in any case in which the issue is not tried within one year
after the date of the commencement of the action, unless the delay is caused
by the defendant, the compensation and damages shall be deemed to have ac-
crued at the date of the trial: Provided further, That nothing in this section
shall be construed or held to affect litigation pending at the date this act be-
comes effective. Where it appears that the plaintiff is unreasonably delaying
the prosecution of the action the court shall, on motion of the defendant, dis-
miss the action, awarding to defendant his costs and expenses. If the plaintiff
is permitted to occupy the premises pending the action, as in this act provided,
the compensation and damages shall draw interest from the date of the order
of possession.

Sec. 14. The plaintiff must, within 30 days after final judgment, pay to
the parties entitled thereto, the sum of money assessed. Where the plaintiff
is the state of Kansas, or a political or municipal subdivision thereof, and it
appears by affidavit or other evidence that benefits are to be assessed and col-
lected, or that bonds of said state or subdivision thereof must be issued and
sold in order to provide the money for payment of the award, the sum may
be paid at any time within one year from date of such judgment: Provided,
That if the sale of any such bonds cannot be had by reason of litigation affect-
ing the validity thereof, then the time during which such litigation is pending
shall not be considered a part of the one year’s time in which payment must
be made. If for any reason it is impossible or unsafe for the plaintiff to make
payment to any defendant entitled thereto, the sum or sums may be deposited
in court and shall be distributed under the direction of the court. If the
money be not so paid or deposited the defendant may have execution as in
civil cases, and if satisfaction cannot be had thereon the court, upon a showing
to that effect, shall set aside and annul the entire proceedings and restore
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possession of the property to the defendant, if possession has been taken by
the plaintiff under the provisions of sec. 9 of this act.

Sec. 15. When payments have been made, as provided in sec. 14 of this
act, the court shall make a final order of condemnation which shall describe the
property condemned and the purposes of such condemnation. Thereupon a
certified copy of the order shall be filed in the office of the register of deeds
of the counfry in which the property is located and a copy served upon the
owner, thereby vesting title to the property described therein in the plaintiff.

Sec. 16. When title or right of possession has passed to the plaintiff, and
after service of a copy of the order of condemnation has been made upon the
defendant, if he refuses to deliver possession of the property described in the
order to the plaintiff on demand, the plaintiff may apply to the court for
writs of assistance. Upon such application, and after proof of service of the
order of condemnation and of the demand and the noncompliance of the de-
fendant therewith, the court shall issue writs of assistance directing the sheriff
of the county to put the plaintiff into possession of said property.

Skc. 17. The estates and rights in lands, subject upon final order of con-
demnation to be taken for public use, are as follows: (1) A fee simple when
the property is taken for public buildings or grounds, for reservoirs and dams
and permanent flooding occasioned thereby. (2) An easement when the prop-
erty is taken for any other purpose: Provided, That when the taking is by a
municipal corporation a fee simple may be taken if the governing body of
such municipal corporation shall by ordinance or resolution determine the
taking thereof to be necessary. (3) The right of entry upon and occupation
of lands and the right to take therefrom such earth, gravel, stones, trees, and
timber as may be necessary for some public use.

Skc. 18. If the title to the property sought to be condemned is found to
be defective from any cause, the plaintiff may institute new proceedings to
acquire the same in the manner prescribed by this act.

Sec. 19. Pending an appeal from the judgment of the district court to
the supreme court, when the plaintiff shall have paid into court, for the de-
fendant, the full amount of the judgment, and such further sum as may be
required by the court as an indemnity fund to pay any further damages and
costs that may be recovered in said proceeding, as well as all damages that
may be sustained by the defendant, if, for any cause, the property shall not
finally be taken for public use, the district court in which the proceeding was
tried may by order authorize the plaintiff to take possession of the property,
or, if already in possession, to continue in possession pending final determina-
tion of the litigation. In ascertaining the amount to be paid into court, the
court shall take care that the same be sufficient and adequate.

The defendant, who is entitled to the money paid into court for him upon
any judgment, shall be entitled to demand and receive the same at any time
thereafter upon obtaining an order therefor from the court. It shall be the
duty of the court upon application being made by such defendant to order
and direct that the money so paid into court for him be delivered to him upon
his filing a satisfaction of the judgment, or upon his filing a receipt therefor
with the clerk of the district court, and an abandonment of all defenses to
the action or proceeding except his claim to greater damages or compensation.

Src. 20. The provisions of article 33 of chapter 60 of the Revised Statutes
of Kansas of 1923 relative to appeals, except in so far as they are inconsistent
with the provisions of this act, shall apply to the proceedings under this act,
subject to the following provisions: (1) Either party may appeal to the
supreme court from the final judgment of the district court, but such appeal
shall be perfected within 30 days from the date of the rendition of such judg-
ment. (2) Such appeal shall be heard, determined and reviewed on its merits
by the supreme court without reference to technical assignments of error, and
final judgment may be entered doing justice to the parties. !

(DravGHTSMAN’S Nore.—If a provision containing this subdivision, in substance, is adopted
it is suggested that in section 12, in the sixth line after the word “actions,” the words “by
the court without a jury,” be inserted, since the rights of the parties would be amply pro-
tected without authorizing a resubmission of the assessment of damages to a jury. In this

manner a small assessing tribunal would always be used, and thus the proceedings would be
more speedily determined.)
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(3) In other respects the power of the court over the report shall be the
same as in ordinary civil actions.

Sec. 21. The costs of the proceedings in the district court shall be paid by
the plaintiff. The costs of appeal shall be taxed against such party or parties
as the court shall direct, as in ordinary civil actions.

Sec. 22. The plaintiff may abandon the proceedings at any time after ﬁli.ng
the petition and before the expiration of 30 days after final judgment by filing
in court and serving upon the defendant a written notice of such abandonment
upon such terms as to the court shall seem just and which shall not be in-
consistent with the provisions of this section. The failure to make payment
or deposit within the prescribed time, as provided in sec. 14 of this act, shall
constitute an implied abandonment of the proceedings. Upon such abandon-
ment, express or implied, on motion of the defendant, the court shall enter
a judgment dismissing the proceedings and shall award the defendant his
costs and expenses incurred in preparing for trial, including a reasonable at-
torney’s fee, and all damages caused by any possession of the plaintiff. Such
judgment dismissing the proceedings shall state whether or not a new pro-
ceeding to acquire the same property for the same use shall be permitted and
upon what terms same may be allowed, and the good faith of the plaintiff
shall be taken into consideration by the court in determining same.

Sec. 23. In all cases where the costs of the improvement are to be paid for,
in whole or in part, by means of apportionment of benefits on all property
benefited, such assessment shall be levied and collected as the statutes now
authorize, or may hereafter authorize the plaintiff to assess, levy and collect
the expense of public improvements, and such special assessments shall be
no part of the condemnation proceedings.

Skc. 24. All courts, in which condemnation actions to enforce the right of
eminent domain under the provisions of this act are pending, shall give such
actions preference over all other civil actions therein, in the manner of setting
the same for hearing or trial, and in hearing the same, to the end that all such
actions shall be quickly heard and determined.

Sec. 25. This act shall be known as the Uniform Code of Eminent Domain
Procedure of the State of Kansas.

Sec. 26. Any and all condemnation proceedings under the right of eminent
domain instituted or commenced and not completed before this act takes
effect shall proceed under and be in accordance with the statutes in force
prior to the enactment of this act.

Sec. 27. All acts and parts of acts relating to condemnation procedure under
the right of eminent domain in conflict with the provisions of this act are
hereby repealed. i

Sec. 28. This act shall take effect and be in force from and after its pub-
lication in the official state paper. :

Proposed Code of Probate Procedure.

The proposed code of probate procedure printed in our October BuLLerin,
following the previous discussion upon the subject, has aroused much interest.
We have received a number of letters pertaining to it from lawyers and judges
throughout the state. The consensus of opinion appears to be that something
of this kind is badly needed. Some think the proposed code cumbersome and
that it may result in additional expense in administering upon estates. We
are confident a full consideration of it will convince one that it is not open
to either of these objections. The largest part of it as printed is that taken
from the civil code concerning the issuance and service of summons or other
process and relating to rules of evidence on the hearing of any contested
matter. In the bill providing for the code of probate procedure these pro-
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visions may be adopted by reference. They are familiar to the bar and to
the courts and will cause little, if any, confusion. With these provisions
eliminated the proposed code of probate procedure is comparatively brief, and
its provisions when clearly understood are quite comprehensive. The code is
limited to establishing a procedure for administering upon the estates of
deceased or incompetent persons. The first step in the procedure is to file a
petition and to bring into court, by appropriate summons or other process, all
necessary parties. Thereafter, the probating of a will, if there is one, the
allowance of claims, and the collection and distribution of property, shall be
by orders of the court on appropriate motions therefor, of which the necessary
parties have notice. Such orders of the court and the judgment determining
to whom the estate should be distributed, and making the distribution, are
each final unless appealed from within the time provided. The procedure for
appeal is simple, and on appeal the question determined by the order or
judgment appealed from is tried de novo. The more we study this proposed
code the more clearly we see its simplicity, its comprehensiveness and its
inherent fairness. No doubt some modification of its provisions are yet to be
made. We will appreciate suggestions respecting them and inquiries con-
cerning the proposed measure. With it, of course, should be an act rewriting
many of the sections of our statute embodying the substantive law relating
to estates of deceased or incompetent persons. Work is now progressing on
that matter. Possibly it can be completed in time to present to the legislature,
scon to meet. We plan to have a meeting of the Judicial Council January 20
and 21, and prior to that time will be glad to have suggestions as to the
substantive law as well as to procedural provisions. For the purpose of aiding
this study we print the proposed code of probate procedure, with some modi-
fications of the former text and including by reference the provisions of the
civil code relating to the issuance and service of process and the rules of
evidence, as follows:
AN Acr concerning the code of probate procedure.

Be it enacted by the Legislature of the State of Kansas:

Sgcrron 1. This act shall be known as the code of probate procedure of the
state of Kansas.

Spe. 2. The rule of the common law, that statutes in derogation thereof are
to be strictly construed, has no application to this code. Its provisions, and
all proceedings under it, shall be liberally construed, with a view to promote
its object, and assist the parties in obtaining justice.

Sec. 3. The proceedings for the appointment of an administrator, and all
matters necessary for the full and final administration of the estate of a
decedent, shall constitute one action. The proceedings for the admission of a
will to probate, the appointment of an executor or administrator thereunder,
and all proceedings necessary for the full and final administration of the
property of the testator, whether disposed of under the terms of the will or
not, shall constitute one action. The proceedings for the appointment of the
guardian of the property of an incompetent person, and all matters connected
with such guardianship, shall constitute one action.

Skc. 4. There shall be but one form of action under this code, which shall
be called a probate action. In such action the party complaining shall be
known as the plaintiff, and all other parties as defendants.

Spe. 5. A probate action may be commenced in the probate court by filing
in the office of the clerk of the proper court a petition and causing a summons
to be issued thereon.

Sec. 6. A copy of the petition need not accompany the summons, but the
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defendant or plaintiff shall be entitled to a copy of the petition, or any other
paper filed in the action, upon application to the clerk therefor; and the costs
of such copy shall be taxed among the costs in the action.

SEc. 7. An action shall be deemed commenced within the meaning of this
article, as to each defendant, at the date of the summons which is served on
him, or on a codefendant who is a joint contractor, or otherwise united in
interest with him. Where service by publication is proper the action shall be
deemed commenced at the date of the first publication. An attempt to com-
mence an action shall be deemed equivalent tothe commencement thereof
within the meaning of this article when the party faithfully, properly and dili-
gently endeavors to procure a service; but such attempt must be followed by
the first publication or service of the summons within sixty days.

Skc. 8. Every action must be prosecuted in the name of, and by some
person having a substantial interest in obtaining the relief demanded in the
petition.

SEc. 9. The action of an incompetent person must be brought by his guar-
dian or next friend. When the action is brought by his next friend the court
has power to substitute the guardian, or any person, as the next friend.

Skc. 10. In any proper case service may be made on minors, insane and
other incompetent persons by a summons personally served or by publication
notice as provided in this code, the same as upon other persons defendants in
action. If there be a natural or legally appointed guardian for such minor,
insane or incompetent person, service shall also be made in the same manner
upon such guardian. If there be no legally appointed guardian for such minor,
insane or incompetent person, or if such guardian fail to appear and answer in
the action within the time fixed by the summons or publication notice, the
court shall appoint a guardian ad lLitem for such minor, insane or incompetent
person and such guardian ad lLitem shall file proper pleadings in such cause,
which shall include a general denial of the plaintiff’s petition, as shall put the
plaintiff to proof of his cause of action. Such guardian ad lhtem shall receive
such reasonable compensation as the court or judge before whom the action is
pending, or tried, may order, the same to be taxed and collected as costs in the
action. The appointment cannot be made until after the service of the sum-
mons in the action, and no default judgment shall be rendered against such
minor, insane or incompetent person.

Skc. 11. The appointment may be made upon the application of the infant,
if he be of the age of fourteen years, and apply within twenty days after the
return of the summons. If he be under the age of fourteen, or neglect so to
apply, the appointment may be made upon application of any friend of the
infant, or on that of the plaintiff in the action.

Skc. 12. All persons having an interest in obtaining the relief demanded
may be joined as plaintiffs.

Skc. 13. In all actions for the appointment of an administrator and the
administration of an estate, and in all actions for the admission of a will to
probate and the administration of an estate, all persons who would inherit the
property of the decedent under the law of descents and distribution of this
state, together with all persons named as legatees or devisees in such will, shall
be made defendants, except such of them as may be plaintiffs in the action.
Any person who enters an appearance in any action shall be a party to such
action for the purpose of determining his rights therein. In all actions for the
appointment of a guardian for an incompetent person, the incompetent person
shall be made the defendant. Any person may be made a defendant who has,
or claims, an interest in any matter connected with the action, or who is a
necessary party to its complete determination or settlement of all matters con-
nected with the action.

Skc. 14. Actions for the appointment of an administrator, or for the admis-
sion of a will to probate, must be brought in the county in which the decedent
was a resident at the time of his death. Actions for the appointment of a
guardian for the property of an incompetent person must be brought in the
county in which the incompetent person is domiciled.

Sec. 15. The pleadings are the written statements by the parties of the
facts constituting their respective claims and defense; the only pleadings
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allowed are the petition by the plaintiff; the answer by the defendant; the
reply by the plaintiff.

Skc. 16. The petition must contain: First, the name of the court and the
county in which the action is brought, and the names of the parties plaintiff
and defendant, followed by the word “petition.” Second: A statement of the
facts constituting the cause of action in ordinary and concise language and
without repetition. Third: A demand for the relief to which the party sup-
poses he is entitled. : _

Sec. 17. The answer shall contain: First: A general or specific denial of
each material allegation of the petition controverted by the defendant. Sec-
ond: A statement of any new matter constituting a defense; the defendant
may set forth in his answer as many grounds of defense as he may have.

Sec. 18. The guardian of an incompetent person, or attorney for a person
in prison, shall deny in the answer all of the material allegations of the peti-
tion prejudicial to such defendant.

Sec. 19. When the answer contains new matter the plaintiff may reply to
such new matter, denying generally, or specifically, each allegation controverted
by him. A defendant may, in his answer, request that he be given notice of
any motions filed in said action, specifying particularly the matters re-
garding which he desires notice to be given, and in such event it shall be the
duty of the clerk of said court to notify such defendant regarding such motions
in the manner hereinafter provided for the giving of notice of motions.

Skc. 20. A motion is an application for an order addressed to a court or
judge by any party to a suit or proceeding, or one interested therein, or
affected thereby. All orders in probate actions subsequent to the appoint-
ment of an administrator or executor of the estate of a decedent, or subsequent
to the appointment of a guardian for a minor, shall be made upon motion.

SEc. 21. Where notice of a motion is required it must be in writing and
shall state the names of the parties to the action or proceeding in which it is
made, the place where and the day on which it will be heard, and the nature
and terms of the order or orders applied for. Such notice shall be served
by depositing the same in the post office, not less than ten days before the
time fixed for the hearing of said motion, addressed to the party to be notified,
shall be sent by registered mail, and the receipt of the postmaster for such
registered mail shall be prima facie evidence of service of such notice.

Sec. 22. The answer by the defendant shall be filed within twenty days
after the day on which the summons is returnable. The reply to the answer
shall be filed within thirty days after the day on which the summons was
made returnable. The court or any judge thereof may, in his discretion and
upon such terms as may be just, allow an answer or reply to be made, or other
act to be done after the time limited by this act, or by an order to enlarge
such time.

Skc. 23. Every pleading and motion must be subseribed and verified by the
party or his attorney.

SEc. 24. All allegations contained in the petition shall be taken as true
unless the denial of the same be verified by the affidavit of the party, his
agent, or attorney.

Sec. 25. The provision of the code of civil procedure relating to the issu-
ance and service of summons, or other process upon defendants in a civil
action, shall be used and applied to the issuance and service of summons or
other process upon defendants in a probate action.

SEc. 26. Issues of fact on the trial of a probate action, or the determination
of any controverted matter there, shall be in accordance with the rules of
evidence provided for civil actions by the code of civil procedure.

Src. 27. On the filing of a petition plaintiff shall give security for costs,
to be paid by him if the petition be not sustained.

Sec. 28. The court may, for good cause shown, continue an action at any
stage of the proceedings upon such terms as may be just. When a continuance
is granted on account of the absence of evidence, it shall be at the cost of the
party making the application, unless the court otherwise order.
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Sec. 29. A motion for a continuance on account of the absence of evidence
can be made only upon affidavit, showing the materiality of the evidence ex-
pected to be obtained, and that due diligence has been used to obtain it,
and where the evidence may be; and if it is for an absent witness the affidavit
must show where the witness resides, if his residence is known to the party,
and the probability of procuring his testimony within a reasonable time, and
what facts he believes the witness will prove, and that he believes them to
be true. If thereupon the adverse party will consent that on the trial the
facts alleged in the affidavit shall be read and treated as the deposition of the
absent witness, or that the facts in relation to other evidence shall be taken
as proved to the extent alleged in the affidavit, no continuance shall be
granted on the ground of the absence of such evidence.

Sec. 30. Immediately after the issues are made up in any probate action
the court shall set such action for trial at a time not less then ten days nor
more than thirty days after such time, and shall give notice to all parties to
such action in the manner herein prescribed for the giving of notice of the
hearing of the motions.

Sec. 31. After a date has been fixed for the trial or hearing of a matter,
and on or before such date, the court may, for good cause shown and upon
Zuch terms as it deems proper, continue the trial or hearing to some future

ate.

Sec. 32. All trials and hearings under the provisions of this code shall be
by the court without a jury.

Sec. 33. The court shall, on timely request of any party, make findings of
fact and conclusions of law in writing in any trial or hearing.

Sec. 34. A judgment is the order entered in an action which finally de-
termines the rights of all the parties thereto.

Sec. 35. Every direction of a court or judge, made and entered in any action
and not included in a judgment, is an order.

Sec. 36. Every judgment in a probate action, and every order which affects
the substantial rights of a party, is appealable by a notice of appeal.

Sec. 37. All appeals from the probate court in probate actions shall be by
notice of appeal, specifying the order, ruling, decision, or judgment complained
of, and shall be filed in the court from which the appeal is taken within ten
days from the date of such order, ruling, decision, or judgment; except, if the
appeal be from an order admitting a will to probate the notice of appeal may
be filed within six months from the date of such order.

Sec. 38. The party appealing shall file a good and sufficient bond in the
court from which the appeal is taken to secure the costs of the appeal, unless,
by reason of his poverty, he is unable to give security for costs, which fact
shall be shown by affidavit filed in such court at the time the appeal is taken,
and thereupon the appeal shall be deemed perfected.

Sec. 39. The judge from whose court the appeal is taken shall forthwith
make up a complete transcript of all proceedings before him regarding the
matter, or matters, appealed from, and transmit the same, together with all
the papers in the case, to the clerk of the district court of his county. The
district court shall try and determine the same as if originally filed therein,
a,}rlld may, in its discretion, order further or amended pleadings to be filed
therein.

Sec. 40. The taking of the appeal provided for in this act shall not stay
proceedings for the enforcement of the judgment or order appealed from unless
the party appealing shall, within ten days from the date of the judgment or
order, enter into an undertaking with at least one good and sufficient surety,
to be approved by the judge of the probate court, and not less than double
the amount of the judgment and costs, conditioned that he will prosecute the
appeal without unnecessary delay and satisfy the judgment which may be
rendered against him.

Sec. 41. The supreme court is authorized to change, modify, or add to any
of the provisions of this code by rule of court.

Sec. 42. This act shall take effect and be in force from and after its publica -
tion in the statute book.
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Conclusion,

This completes our sixth annual report. The members of the Judicial
Council have done a great deal of work endeavoring to ascertain facts, in
studying the data collected, and in making recommendations for the improve-
ment of the functioning of our judicial system. Recommendations made
directly to the courts, in the main, have been adopted, although at times with
some reluctance, due in part to inertia and the natural hesitancy about chang-
ing from a customary method of transacting business to another one, even
though it may be an improved one. Our recommendations to the legislature
have not received the attention they deserve. Perhaps this is because of the
comparatively short time of the session and the many other things presented
for the consideration of legislators. We hope this defect can be overcome to a
substantial degree at the approaching session. We are making a number of
important recommendations which require legislative action to be carried out.
In making them we have studied primarily the needs of the people. The
recommendations, if carried out, will unify our system of courts, simplify
procedure therein, prevent overlapping of jurisdiction, result in substantial
economy, and enable the business of the courts to move more promptly and
with more efficient results.
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